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Cross section through the Howard Bend Pumping 

the arrangement of C-E Boiler (Heine 
cross drum Type) and C-E Stoker (Green Forced Draft 
Type). All four units are similarly arranged. 





international Combustion Building . 





(Heine cross drum Type) and C-E Stokers (Green Forced Draft Type) were chosen. 

The steam pressure is higher than that normally used in water works, the boilers being op- 
erated at 325 Ib. pressure and superheat of 245 deg. fahr. giving a final steam temperature 
of approximately 670 deg. Another departure from ordinary water works practice is 


drawing CO2 from the boiler flue gas to charge the water in the process of purification. 





COMBUSTION ENGINEERING CORPORATION 


A SUBSIDIARY OF INTERNATIONAL COMBUSTION ENGINEERING CORPORATION 


DISTINCTIVE INSTALLATIONS OF 


C-E Equipment 


The Howard Bend Pumping Station, St. Louis, is 











one of the latest and most modern pumping 
stations in America and is representative of the 
changing trend toward improved steam plant 
operation. 

The boiler room was specially designed to 


assure reliability and flexibility. C-E Boilers 
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When 


a nation orders 
wires and 


cables 


L' industry had reached its peak, if inventions were to cease, the 

present Standard line of electric wires and cables would be 
sufficient to meet the needs of the nation. For Standard products 
include all types and sizes of aerial, underground and submarine 
cables. 

But requirements continue to change! The uses of electricity 
increase. So we are constantly searching out improvements, econ- 
omies, greater efficiency for the wires and cables that carry elec- 
tricity to the homes and industries of the country. 

For over half a century this has been Standard practice. Yet 
today, even more than ever before, our whole organization— 
from practical field men to research engiteers—is keyed to the 
development of new contributions to the electrical industry. 

You will find Standard representatives quick to grasp your 
peculiar problems, and equally quick to place “at your service” 
our increased manufacturing and engineering facilities. 

We will welcome your inquiry for consultation, specifications, 
Or prices. 

STANDARD UNDERGROUND CABLE COMPANY 


Division of General Cable Corvoration 


Perth Amboy, N. J 


STANDARD 


UNDERGROUND 
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. — METER COMPANY is an engineering and 
3 | service organization as well as a meter manufacturing 
15 corporation . . . This Company maintains an experienced 
16 staff of gas measurement engineers. It supports laboratories 
21 that are known for completeness and precision of equip- 
ment, and for tangible results obtained. It develops and 
24 -manufactures gas and meter testing apparatus that is 
34 standard equipment in laboratories . . . American Meter 
36 Company Gas Meters are the result of long experi- 
ence, practical research and painstaking manufacture. 
4 Their serviceability and accuracy makes them 
economical to use... An-outline of the com- 
44 plete information furnished by Ameri- 
bY can Meter Company service on the va- 


rious requirements of gas measurement 





engineering will be sent on request. 


“A AMERICAN METER COMPANY 


Incorporated 
General Offices: 105 West 40th St., New York, New York 

















Pages with the Editors 





Wirth this number, Pustic Urimrties 
ForTNIGHTLY enters upon a new year—and 
a new volume. 

+ * 

THE twelve months just ended have been 
the most successful in the history of this 
magazine, as measured not only in its mate- 
rial growth (its circulation has increased 
about 300 per cent during the past year), but 
more particularly in the position it has at- 
tained and the recognition which has been 
accorded to it as an outstanding authority in 
the special field which it occupies. 


THE problems clonal to regulation of 
public utilities have been growing steadily 
from the days of Noah’s Ark—when contro- 
versies of a violent character are reported to 
have arisen over the alleged discriminatory 
service that this first common carrier of rec- 
ord offered to the Public. s 


Tue legal aspects of regulation, the eco- 
nomic phases of the subject as well as the 
financial and the political angles of it, are of 
definitely more than mere academic interest 
to those charged with the responsibilities of 
directing America’s public utilities; they are 
of ever-present and vital importance. 

- 


Ir the present system of regulation of pub- 
lic utilities is to prove successful—(and there 
are many who proclaim vehemently against 
it)—the courses of our industrial leaders, of 
our legislators and of our regulatory bodies 





Harris ¢ Ewing 
JOHN E. BENTON 


must be guided by experience, by facts and 
by sound judgment. 
* 

TuHE editors a Pusiic Utirtes Fort- 
NIGHTLY believe that such pertinent facts as 
are obtainable and that the most authoritative 
opinion in the country not only should be but 
must be submitted for consideration if wise 
policies are to be pursued and successful 
solutions found to the problems that confront 
the utility industry. 

* * 

Ir we remember correctly, it was ABRAHAM 
Lincotn who observed: “No question is 
settled until it is settled right.” 

— 


THAT remark aptly applies to the problems 
involved in the regulation of public utilities. 
* * 


In pursuance of the editorial policy which 
this magazine has adopted (and which, in- 
cidentally, is meeting with the unanimous 
approval of all fair-minded advocates of the 
various groups, representing many and con- 
flicting opinions, into which our readers are 
divided), Pustic Utimitres Fortnicutty will 
publish during the year 1930 authoritative 
and comprehensive articles on both sides of 
controversial questions within the field of 
regulation. 

x * 

Onty on the basis of such facts and opin- 
ions can sound policies be evolved that, in 
the long run, will serve the public interest. 


AmoncG the more important problems that 
confront the regulatory commissions and the 
utilities are that which involve that broad 
subject designated as “public relations.” 

* * 


As Rocer W. Basson states on page 15 
of this issue, “the most important depart- 
ment of every utility company today is its 
public relations department.” 


Wuy Mr. Basson considers this subject 
of such great importance at this time, and 
what he believes should be done about it, 
will be told in a series of articles that will 
begin in the next issue of this magazine—out 
January 23. 

* * 

Joun E. Benton, whose article “Why the 
State Commissions Oppose the Couzens Bill” 
appears on pages 3 to 14 of this issue, is the 
General Solicitor of the National Association 
of Railroad and Utilities a with 
offices in Washington, D. 


(Continued on page VIII) 
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How many men do you HAVE fo see 
when you buy insulation? .... ONLY ONE! 


the lowest to the highest. He has no particular 
type of insulation to push in preference to any 
other. His one idea is to give you an insulation 
job that will prove the most satisfactory and that 
will save the most money for you. 


HEN you are busy and the important prob- 

lem of purchasing insulation comes before 
you it saves time to talk to one man who is pre- 
pared to discuss intelligently every form of insu- 
lation to meet every need. 


When a J-M sales engineer calls on you he is 
fully prepared and thoroughly equipped to assist 
you in any problem which may confront you on 
insulation. He represents an organization which 
for seventy years has been the leading authority on 
industrial insulations. He can offer you insulation 
in any form and combination whether it be block, 
brick, plaster or filler to meet your insulation 
needs and to cover every temperature range from 


The J-M representative has available for your 
use: facts, figures and vitally important data that 
seldom get into print. He brings to your par- 
ticular problems an engineering experience and 
understanding that should be helpful to you. And 
if your insulation needs are special or unusual his 
assistance in putting your problems clearly before 
our engineering department is well worth the 
time you give him. 





JOHNS-MANVILLE CORPORATION 
New York, Chicago, Cleveland, San Francisco, Toronto 
(Branches im all large cities) 


mM Johns -Manville .icigbengh mec dete 


INDUSTRIAL INSULATIONS 


For all temperatures from 400° F. below sero to the highest industris! temperatures 


Name 





1-128-1 
Address 











VIII PAGES WITH THE EDITORS (continued) 





WALTER JACKSON 


Wuie Mr. Benton’s contribution ex- 
presses the author’s personal views on the 
Couzens Bill, at the same time it reflects 
the attitude of the State Commissions as a 
group; because of the official position of the 
author, his article assumes the character of a 
semi- -official utterance. 

. * 

Mr. BENTON is a typical New Englander. 
He was born in Vermont in 1875; was ad- 
mitted to the Massachusetts bar in 1898 and 
to the New Hampshire bar in 1900, and 
practiced law in the latter state until 1918. 

” + 

Mr. Benton was the author of the Public 
Service Commission Act of New Hampshire; 
served on the New Hampshire Commission 
from 1911 till 1915; was Solicitor of the 
Bureau of Valuation of the Interstate Com- 
merce Commission during 1918 and 1919, and 
during the past ten years has served in his 
present office at the Capital. 

. * 

WALTER JacKSON, on pages 16 to 20 of 
this number, tackles a timely subject on 
which he is widely recognized as an author- 
ity—electric railway and motor bus fares 


and service. 
+ * 


Mr. Jackson is, indeed, the expert on these 
subjects for the American Public Utilities 
Bureau of New York; he has contributed 
several articles on the subject to this maga- 
zine. 

* a 

THe gradual increase in the assessments 
imposed upon the street railway and bus 
lines is presenting a problem that Mr. 
JACKSON views with misgivings; his proph- 
ecies about the ultimate development in 
urban and interurban transportation will be 
read with interest not only by those asso- 


ciated with these utilities but also by the 
regulatory authorities. 
* . 


How should those utilities be regulated— 
specifically the electric light and power com- 
panies, the gas companies and the motor bus 
companies—whose activities are more and 
more extending beyond the geographical con- 
fines of the States and thus coming within 
the jurisdiction of the Federal regulatory 
bodies ? 

* * 

Tuts is one of the increasingly-important 
questions that will serve as the basis of an 
article by Hon. Tuomas J. Tinctey, for- 
merly the People’s Counsel of the Maryland 
Public Service Commission, which will ap- 
pear in the next number of this magazine. 

+ * 

ARE improper tax assessments on public 
utilities property imposing an unfair burden 
upon the ratepayer? 

* * 

TuIs pertinent topic will be tackled in the 
coming issue of Pusiic Urtiirmes Fort- 
NIGHTLY by W. M. McFartanp—who takes 
the opportunity of making some criticisms 
that utility officials may regard with more 
than casual interest. 

* * 


One of the outstanding rate controversies 
of the year was finally decided when the Su- 
preme Court of the United States upheld the 
right of the Los Angeles Railway Corpora- 
tion to charge a 7-cent fare instead of the 
5-cent fare provided for in its franchise. 
(See page 1 of Public Utilities Reports 
section. ) 

* * 

THE refusal of this same court to give 
relief to the traction companies in New 
York City had aroused speculation as to the 
outcome in the California case. It appears, 
however, that while in New York authority 
to enter into a contract had been expressly 
conferred by the legislature, this authority 
had not been granted to the city of Los 
Angeles. 

+ * 

THE present value rule works both ways. 
We have seen instances in which original 
cost, or a prior rate base plus additions, has 
been rejected as the basis of rates because 
it did not give the public utility full present 
value. The Capital Traction Company has 
been denied authority to increase rates where 
its proof of value was based upon a former 
determination plus the net cost of additions 
and betterments to date. (See page 25.) 

* * 

Operations of a profitable electric utility 
and an unprofitable railway department owned 
by a company doing business under a fran- 
chise have received the attention of the Ten- 
nessee Commission. (See page 41.) 

* * 
THE next issue will be out January 23. 
—Tue Eprrors. 
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The Babcock & Wilcox Co. 


85 LIBERTY STREET, NEW YORK 
ESTABLISHED 1868 


Water Tube Boilers Steam Superheaters 
Economizers Air Preheaters 
Chain Grate Stokers Oil Burners 
Refractories 
Seamless Tubes and Seamless Pipe 


BRANCH OFFICES 


ATLANTA Candler Building 
Boston 80 Federal Street 
CHICAGO Marquette Building 
CINCINNATI Traction Building 
CLEVELAND Guardian Building 
Datias, TEXAS Magnolia Building 
DENVER 444 Seventh Street 
Derrorr Ford Building 
Houston, TEXAS. Electric Building 
Los ANGELES .... Central Building 
New ORLEANS 344 Camp Street 
PHILADELPHIA Packard Building 
PHoenrx, Artz Heard Building 
PrrTsBURGH Koppers Building 
Port anp, Ore. Failing Building 
Satt Laxe Crrv....................— ... Kearns Building 
San FRancrsco Sheldon Building 
SEATTLE Smith Tower 
FROMOUUILA, “T. To a caccscecccssncectens ...Castle & Cooke Building 
Havana, CuBa Calle de Aguiar 104 
San Juan, P. R Recinto Sur 51 
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Prest-O-Lite Is The 
Modern Blow-Torch 


. . . Instantly ready, simply turn on 
the gas and light it . . . no lost motion 
+ . » Operates unfailingly and efficiently 
in any kind of weather, inside or out 
of doors . . . Moderate initial cost and 
economical— wastes no fuel between 
jobs —- lasts indefinitely. 

Prest-O-Lite torches fit every blow- 
torch need—do every heating, brazirg 
or soldering job quicker, easier, better 
and at lower cost. 

*Phone the Prest-O-Lite Gas Dis- 
tributor about this equipment or write 
us direct for complete information. 


aaa azAa aa & 


Prest-O-Lite is 
available every- 


where. Anyone of 
15,000 Prest-O-Lite 
Exchange Staticns 
can supply you 


quickly with a full 
tank. 


Pros OLN 


THE PREST-O-LITE COMPANY, Inc. 


Unit of Union Carbide and Carbon Corporation 





SAN FRANCISCO, CAL. 
Adam Grant Building 


NEW YORK, N. Y. 
Carbide and Carbon Bidg. 


IN CANADA: The Prest-O-Lite Company of Canada, Ltd., 
Toronto 
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Lough Paints 
Tough Jets 


CARE IN SELECTION OF 
RAW MATERIALS...AND 
RIGID SUPERVISION OF 
MAN UFACTURE...BACK- 
ED BY THE “PAINT WIS- 
DOM” THAT RESULTS 
FROM 48 YEARS OF EX- 
PERIENCE ... ARE YOUR 
GUARANTEE THAT ARCO 
MAINTENANCE AND FIN- 
ISHING PRODUCTS WILL 
STAND UP UNDER THE 
MOST DIFFICULT CON- 
DITIONS. OUR MAINTE- 
NANCE ENGINEERS ARE 
MEN OF WIDE EXPE- 
RIENCE. ONE OF THEM 
IS ALWAYS AT YOUR 
COMMAND. 


THE ARCO COMPANY 
CLEVELAND OHIO 


In Cenade—The Aree Ce., Ltd. 
Torente, Ontarie 


Branches and Warehouses in Principal Cities 


Paints - Varnishes - Enamels - Lacquers 
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Coming, Events AL UM ANACKR ond. dnnioompaste 








9 TA The first international rail-air service in the Americas was established by the Pan- 
American Airways, Inc., between the U. S. and points in Central America, 1929. 








10 F Passengers on the New Orleans, the first steam passenger boat on the Mississippi, 
were landed at New Orleans after a 3-months trip from Pittsburgh, 1812, 





il Se Coal stoves were installed in the street cars of Ansonia, Conn. when the traditional 
bundle of straw on the floor proved inadequate to warm the passengers, 1889. 





A dream of James J. Hitt, the old “Empire Builder,” was realized with the opening 
of the Cascade railroad tunnel in Washington—the largest in the world—1929. 


io 2) 


12 





13 M The financial reports of the railroads leading to Chicago showed losses due to the 
panic rather than profits anticipated by World Fair traffic, 1893. 





14 Tx The practical possibilities of transoceanic radio telephony were demonstrated by ® 
the Bell System officials in New York, who talked to London for two hours, 1923. 





158 Ww The first railroad locomotive to be built in the United States for actual service on 
tracks in this country was completed, 1831. 





16 TA Joun B. McDonatp was awarded the $35,000,000 contract for building the first sub- 
ways in New York, 1900. 





17 F Grorct WestiInGHovuse bought the patent rights to a mew device called a “trans- 
former,” invented by two Frenchmen, Fautarp and Grsps, 1884. 





Sa The Illinois Central Railroad was incorporated, 1836. Manufactured gas was exhibit- 
ed in a public museum in Philadelphia, 1795. 


18 





19 S The first United States patent was issued for the modern trolley car system, 1892. 
Dr. Rosert Hooxe of England alluded to the possibilities of telephony, 1667. 





20 M The Vermont legislature approved an act for changing the name of the Board of 
Railroad Commissioners to “Public Service Commission,” 1909. 





21 T* Wrtrtram Watson helped pave the way for the electrical industry when he trans- € 
mitted current over a circuit consisting of 2 miles of wire and 2 of ground, 1747. 








22 WwW The modern taxicab is the descendant of the individual public vehicle that made its 
first appearance before the Hotel de St. Fiacre in Paris, 1640. 




















A pustic utility can only do business as long as the community is 

satisfied with its manner of doing it, and its right to do it depends 

upon the continued good will of the community it serves. 
—Preston S. ARKWRIGHT 


























From a painting by 


Fred Dana Marsh 


Builders of Empire 


“When we have discovered a continent, or crossed a chain of 
mountains, it is only to find another plain upon the further 
side. . . . O toiling hands of mortals! . . . Soon, 
soon, it seems to you, you must come forth on some con- 
spicuous hilltop, and but a little way further, against the set- 
ting sun, descry the spires of El Dorado.” 

—Rosert Louis STEVENSON 
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Why the State Commissions 
Oppose the Couzens Bill 


By JOHN E. BENTON 


GENERAL COUNSEL 
NATIONAL ASSOCIATION RAILROAD AND UTILITIES COMMISSIONERS 


74 ESOLVED, That this Association is unalterably opposed to U. S. 

Senate Bill No. 6 and its amendments, or to any enlargement 
of Federal authority by the creation of new agencies or the enlarge- 
ment of the authority of present agencies whereby the regulatory 
authority of the State Commissions would be interfered with in a 
field where they are now adequately functioning.” 


HE above resolution, reported 
| by its Committee on Legislation, 
and approved by its Executive 
Committee, was by unanimous vote 
adopted by the National Association 
of Railroad and Utilities Commission- 
ers at its annual convention held at 
Glacier National Park August 27-30, 
1929. 

It is aimed, as appears upon the 
face of it, at Senate Bill 6, commonly 
called the Couzens Communications 
Commission Bill. 


No bill ever before introduced into 
Congress has caused so much appre- 
hension, and such earnest opposition, 
on the part of state regulatory offi- 
cials. 

Introduced by Senator Couzens, 
Chairman of the Senate Committee on 
Interstate Commerce, on April 18, 
1929, and referred to Senator Cou-' 
zens’ own Committee, the bill has be- 
hind it the force of its author’s abil- 
ity and vigorous personality, en- 
hanced by the prestige and influence 
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which attach to his official position as 
chairman of a powerful committee. 
Hearings are in progress, although 
just now temporarily suspended pend- 
ing disposition of tariff legislation. 
Together with the bill are certain 
amendments, also presented by Sena- 
tor Couzens, on June 4, 1929, extend- 
ing the scope of the bill. These are 
being considered by the committee, 
and will be herein discussed as if a 


part of the bill itself. 
} iy reason is sought for the degree of 
unanimity which exists among 
state regulatory officials in their oppo- 
sition to the Couzens bill and its 
amendments, it may be found in the 
fact that many of such officials were 
in service when Transportation Act, 
1920, was passed. They know from 
their own experience the effect of that 
legislation upon state regulation of 
railroad rates and service, and they 
fear a like experience in the public 
utility field would result from the en- 
actment of the legislation proposed by 
Senator Couzens. 

“Tt is of the essence of this (Fed- 
eral) power that, where it exists, it 
dominates,” Justice Hughes said in 
Houston, East & West Texas R. Co. 
v. United States, 234 U. S. 342, 350. 
In the nature of things this must be 
so. A part can not be stronger than 
the whole. For the purpose of all ac- 
tion deemed necessary by it within the 
jurisdiction given to it by the Consti- 
tution, the Federal Government must 
have dominant power. But this does 
not mean that it should exercise such 
power wherever it constitutionally 
may. 


, ] ‘ue theory of our Constitution is 
that the Federal Government 


4 


shall act only in those matters which 
affect the Nation as a whole, interfer- 
ing in the least degree possible with 
the states in matters which are local. 
Power to act respecting countless 
matters, under the elastic provisions 
of the Constitution, is lodged with 
Congress, and it is left to judge when 
need for the exercise of that power as 
to any matter has arisen. When it is 
proposed, therefore, that the Federal 
Government shall enter a new field of 
activity, the important question. for 
determination is not whether it is 
within the constitutional power of the 
Congress to act, but whether such a 
state of affairs exists that the welfare 
of the Nation demands Federal action. 
Necessity alone justifies an extension 
of Federal activities at any time. 


wo the Federal Government 
does occupy any field, however, 
because its power is dominant, state 
power of action within the same field 
is either wholly excluded or greatly 
circumscribed. The states may there- 
after act only so far as state action 
does not conflict with Federal action. 
They may occupy only so much of 
the field as is reserved to them by Con- 
gress, when the field is one within the 
limits of Federal power. And when 
controversy arises respecting the ex- 
tent to which Congress has granted 
power to a Federal agency which op- 
erates to exclude or limit state power, 
decision necessarily rests with the 
Federal Courts. In cases where ques- 
tions of governmental power are in- 
volved courts now, just about as much 
as in the days of the Stuarts, show an 
inclination to decide in favor of the 
Government whose Commissions they 
hold. Judges are but men, and human 
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judgment is fallible. Their high- 
minded purpose may not be im- 
pugned; but it can not be denied, ei- 
ther, that in disputes involving a di- 
vision of power between state and 
Federal agencies, the state agencies do 
not fare very happily at the hands of 
the Federal Courts. 


Sim experience of the states under 
legislation enacted by Congress 
for the regulation of railroads well il- 
lustrates the truth of this statement. 

When the Act to Regulate Com- 
merce was passed in 1887, the first 
section provided expressly : 


“That the provision of this Act 
shall not apply to the transportation 
of passengers or property, or to the 
receiving, delivering, storage, or 
handling of property, wholly within 
one state.” 

For more than twenty years the 
Commission understood that the 
transportation of persons or property 
between points within one state, with- 
out at any point passing out of the 
state, was “wholly within one state,” 
and hence wholly unaffected by any 
requirement or prohibition of the Act. 
But in the so-called Shreveport Case 
(23 Inters. Com. Rep. 31), the Com- 
mission assumed jurisdiction to make 
an order which had the effect of in- 
creasing intrastate railroad rates in 
Texas. And the Supreme Court (in 
Houston, East & West Texas R. Co. 
v. United States, from the opinion of 
which quotation has already been 
made) sustained its action, saying in 
substance, that the transportation was 
not “wholly within one state” if the 
rate at which it was enjoyed gave 
shippers of that state undue advantage 
over shippers outside the state desir- 


ing to ship into the state. Thus was 
language, by construction, deprived of 
its natural meaning to make the stat- 
ute provide what Federal Commis- 
sioners and judges thought it ought 
to provide. 


A= in Transportation Act, 
1920, amendments were adopt- 
ed depriving the states of jurisdiction 
to control the building of new ‘lines 
of railroad, and the extension or aban- 
donment of existing lines, by granting 
jurisdiction to the Interstate Com- 
merce Commission to control such 
new construction or abandonment. 
Exception, however, was made by the 
express provision, in paragraph (22) 
of § 1, that the authority granted the 
Federal Commission should “not ex- 
tend to the construction or abandon- 
ment of spur, industrial, team, switch- 
ing, or sidetracks, located or to be lo- 
cated wholly within one state.” 

This exception was incorporated in- 
to the amendment, when the Trans- 
portation Act was being framed, at 
the express request of Hon. Charles 
E. Elmquist, then general solicitor of 
the National Association of Railroad 
and Utilities Commissioners, for the 
express purpose of saving state juris- 
diction over the classes of tracks de- 
scribed. At the time it was not be- 
lieved that the language was of doubt- 
ful meaning. It was first construed 
in Texas & P. R. Co. v. Gulf, Colo- 
rado & Santa Fe R. Co. 270 U. S. 
266. In that case the Sante Fe had 
built a track less than 8 miles long, 
and at no point 34 miles distant 
from the main line, wholly within 
the state of Texas, to reach certain 
industries also on the lines of the 
Texas & Pacific. The track was 
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used for the movement of freight 
only from and to those indus- 
tries, in exactly the same manner as 
freight is ordinarily moved over in- 
dustrial tracks. Because the track 
built would enable the Sante Fe to ob- 
tain business from the territory pre- 
viously served by the Texas & Pacific 
alone, the Supreme Court said that it 
must be held an “extension” and not 
an industrial track or a spur track, 
“although the line be short, and al- 
though the character of the service 
contemplated be that commonly ren- 
dered to industries by means of spurs 
or industry tracks.” 

Again, by construction, language 
was denied its common meaning for 
the purpose of enabling the Federal 
Commission to exercise power which 
otherwise it could not have exercised. 


fe: same paragraph also provides 
that the authority over construc- 


tion and abandonment granted the In- 
terstate Commerce Commission “shall 
not extend to street, subur- 
ban, or interurban electric railways 
not operated as a part or parts of a 
general steam railroad system.” This 
exclusion language was prepared by 
the American Electric Railway Asso- 
ciation, which represents $0 per cent 
of the electric railway mileage of the 
country, and was presented by that 
Association to the Senate Committee, 
while the Transportation Act was be- 
ing framed, for the express purpose 
of excluding all electric railroads. 

Mr. Elmquist, on behalf of the 
state regulatory Commissions, made a 
like request that all electric railways 
be excluded, and presented substan- 
tially similar language. Yet the In- 
terstate Commerce Commission con- 


strued the language, after it had been 
accepted by Congress and incorporat- 
ed into the amendment, as not cover- 
ing any electric railroad engaged in 
an important way in interstate trans- 
portation of freight, interchanged 
with other carriers. This ruling was 
made in a case involving the Piedmont 
& Northern Railway (138 Inters. 
Com. Rep. 363), an electric road here- 
tofore constantly classed by the Inter- 
state Commerce Commission and its 
several bureaus as an interurban. 
When the validity of this order was 
contested it was sustained by the Fed- 
eral Court (Piedmont & Northern R. 
Co. v. United States, 30 F. (2d) 
421.) 

Other examples might be cited. 
These are sufficient to show that it is 
difficult, if not impossible, to use 
words which will insure state power 
in any field from invasion and de- 
struction once a Federal agency is em- 
powered to act within that field. 

This accounts for a feeling widely 
held among State Commissioners that 
the only way to preserve state juris- 
diction within a given field from de- 
struction is to refrain from authoriz- 
ing any Federal agency to enter that 
field. They have little faith that lan- 
guage, included in any statute, de- 
signed for the preservation of state 
powers will prove efficacious for that 
purpose when subjected to the con- 
struction of Federal Commissioners 
and courts. 


pene (a) of § 1 of the Cou- 
zens Bill provides: 


“That the provisions of this Act 
shall apply to all common carriers en- 
gaged in the transmission of intelli- 
gence by wire or wireless but shall 
not apply to the transmission of in- 
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“Federalism Run Mad” 


“ seems federalism run mad to propose to bring 
every telephone company in the United States 
to Washington for approval of its securities issues, and 
for determination of the amount it shall set aside for 
depreciation, and for its general supervision and to 
bring the telephone users, even local exchange sub- 
scribers, of these same companies also to Washington 
for the ultimate decision as to what their rates shall be. 
Yet this is what the Couzens Bill will do if it is enacted. 
It is because the State Commissioners know this that 





they so unanimously protest its passage.” 





telligence by wire or wireless wholly 
within one state.” 


This paragraph, and other provi- 
sions in the Act, doubtless indicate a 
desire on the part of the author of the 
bill to leave state authority over in- 
trastate business undisturbed, but the 
saving language, which I have itali- 
cized, can not be expected to be more 
effective in this Act, once it is placed 
upon the statute books, than the same 
language has heretofore proved to be 
in the Act creating the Interstate 
Commerce Commission. 


HE Couzens Bill, as proposed to 

be amended by its author, con- 
sists of 47 sections. The first is de- 
voted to definitions. The remaining 
sections may be divided into three 
parts: 

First, there is the part relating to 
carriers engaged in radio transmis- 
sion only ; 

Second, the part relating to carriers 
that transmit intelligence by wire and 
wireless ; 

Third, there is the part relating 
to companies which transmit elec- 


trical energy in interstate commerce. 

Sections 2 to 34, inclusive, apply to 
carriers engaged in radio transmis- 
sion. A permanent commission of 
five members is created, to which are 
to be transferred the powers of the 
present Radio Commission, and to 
which additional powers are to be 
granted. That commission would 
take the place of the present Radio 
Commission. 

By the provisions of the Radio Act 
of 1927, which created the commis- 
sion, all the powers of the commission, 
except with respect to the revocation 
of licenses, were to pass to the Secre- 
tary of Commerce at the end of one 
year. Thereafter the commission was 
to continue to exist simply as a tribu- 
nal for the hearing of appeals from 
the Secretary of Commerce, and for 
the decision of questions referred to it 
for opinion by the Secretary of Com- 
merce. It appears to have been the 
belief of Congress, when that Act was 
passed, that assignments of wave 
lengths and other rights for radio op- 
eration could be made by the commis- 
sion within a year and that thereafter 
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there would be no further occasion for 
continuance of the commission with 
full powers. 

Experience, however, has demon- 
strated the error of ibis assumption, 
and the life of the commission, with 
all the powers originally granted to it, 
has been twice extended—by an act of 
Congress approved March 8, 1928, till 
March 16, 1929, and again by an act 
approved March 4, 1929, till Decem- 
ber 31, 1929. 

It is now generally conceded that 
proper regulation of radio operation 
requires a permanent commission, the 
members of which shall receive such 
salaries and enjoy such terms of serv- 
ice as shall afford them opportunity to 
become experts in the highly technical 
matters with which the commission 
has to deal. 


© opposition has been voiced by 
State Commissioners to the en- 
actment by the Federal Congress of 
legislation designed to provide perma- 
nently for regulation of radio opera- 
tion. The nature of radio transmis- 
sion is such that effective regulation 
by the state appears not practicable 
nor possible. There is, therefore, ap- 
parently no disposition on the part of 
State Commissioners to object to 
whatever legislation may to Congress 
appear necessary for the regulation of 
radio operation. 

When, however, we turn to §§ 35 
to 46 of the bill, inclusive—so far as 
the same relate to carriers which 
transmit intelligence by wire—the at- 
titude of State Commissioners is 
widely different, especially as con- 
cerns telephone companies, in the reg- 
ulation of which State Commissioners 
were the pioneers. 


Paragraph (c) of § 1 of the Cou- 
zens Bill contains the following defi- 
nition of the term “common car- 
rier :” 


“(c) The term ‘common carrier’ as 
used in this Act shall include all tele- 
graph, telephone, cable, and/or radio 
companies and/or any other persons, 
natural or artificial, engaged in the 
transmission of intelligence for hire. 
Whenever the word ‘carrier’ is used 
in this Act it shall be held to mean 
common carrier.” 


Every public utility engaged in the 
transmission of intelligence by wire is 
thus to be brought within the new Act. 

For the purpose of vesting in the 
new commission power to regulate the 
various classes of these carriers, pro- 
visions now in the Interstate Com- 
merce Act have been incorporated in 
the Couzens Bill. Certain of those 
provisions are designed to give to the 
new commission powers which the 
Interstate Commerce Commission 
now has over carriers engaged in the 
transmission of intelligence, and 
others have been incorporated to give 
to the new commission powers which 
the Interstate Commerce Commission 
now has as to rail carriers, but does 
not have as to carriers engaged in the 
transmisison of messages. 

In other words, the new commis- 
sion is to be granted much broader 
powers over companies engaged in the 
transmission of intelligence than the 
Interstate Commerce Commission 
now has over those companies. 


HE Interstate Commerce Com- 
mission, under the Interstate 
Commerce Act, now has jurisdiction 
over the rates of “telegraph, tele- 
phone, and cable companies operated 
by wire or wireless,” and may fix 
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maximum or minimum rates for such 
companies after hearing upon com- 
plaint or upon its own motion. 

The present law, however, does not 
require such companies to file their 
rate schedules with the Interstate 
Commerce Commission and it gives 
the Commission no power to suspend 
new rates, as it may do in the case of 
new rates of rail carriers. 

The Couzens Bill would give the 
proposed new commission, as to these 
companies which transmit intelli- 
gence, the same rate-making power 
which the Interstate Commerce Com- 
mission now has in the case of those 
companies, and in addition thereto 
would make it the duty of such com- 
panies to file their rate schedules with 
the new commission, as rail carriers 
are now required to file their rate 
schedules with the Interstate Com- 
merce Commission. It would also 
give to the new commission the power 
cf suspension. To accomplish these 
purposes sections have been incorpo- 
rated from the Interstate Commerce 
Act, some of which in that Act relate 
to telephone, telegraph, and cable com- 
panies, and others of which relate to 
rail carriers only. 

The power which the Interstate 
Commerce Commission now has un- 
der § 13, paragraph (4), to prescribe 
intrastate rates in so-called discrimi- 
nation cases, is given to the proposed 
new commission, as respects the rates 
which would be subject to its jurisdic- 
tion, in the precise language in which 
it is, in said § 13, paragraph (4), giv- 
en to the Interstate Commerce Com- 
mission. 

This is one of the rate-making pro- 
visions which was inserted in the In- 
terstate Commerce Act by Transpor- 


tation Act, 1920. It is under that pro- 
vision that the Interstate Commerce 
Commission has power, upon making 
a finding of discrimination, to strike 
down any intrastate rate, and to sub- 
stitute therefor a rate made by itself. 


A’ one time, shortly after Trans- 
portation Act, 1920, was passed, 
more than a score of state-wide orders 
made by the Interstate Commerce 
Commission were in effect nullifying 
state railroad rates. In some states, 
such as the great states of Illinois, 
Indiana, Texas, and Nebraska, every 
intrastate freight and passenger rate 
applicable within those states was 
held discriminatory and rates made 
by the Interstate Commerce Commis- 
sion were substituted therefor. 

In what is known as the Wisconsin 
Passenger Fare Case (257 U. S. 563, 
P.U.R.1922C, 200) the United States 
Supreme Court ruled, in effect, that 
the Interstate Commerce Commission 
might hold state made rates discrimi- 
natory if in the opinion of the Com- 
mission they did not yield needed rev- 
enue to the carriers. This made the 
Interstate Commerce Commission the 
ultimate judge of the sufficiency of 
every railroad rate, as the Couzens 
Bill would make the proposed new 
Communications Commission the ul- 
timate judge of the reasonableness of 
every telephone rate. 

The orders of the Interstate Com- 
merce Commission just referred to 
prescribing intrastate railroad rates 
produced such an intolerable situation 
that the Interstate Commerce Com- 
mission itself ultimately dissolved 
most of those orders. The situation 
while the orders were in force, how- 
ever, is still very vividly in the minds 











of State Commissioners; and they 
naturally view with alarm the propo- 
sition of vesting power to make the 
same kind of orders as to telephone 
rates in the hands of the proposed 
new Communications Commission. 


hs the case of the telephone compa- 
nies, too, the situation is widely 
different from that which existed as 
to the rail companies when Congress 
was enacting Transportation Act, 
1920. That Act was designed for the 
rail carriers which were on the point 
of being turned back to their owners 
after Federal control. The business 
of the railroads was mainly interstate 
in character, only about 15 per cent 
being intrastate. The telephone com- 
panies, on the other hand, are so 
largely local in their operation that 
far less than 15 per cent of their busi- 
ness is interstate in character. Every 
telephone company, however, is an in- 
terstate carrier, by reason of its trans- 
mission of interstate toll messages. 
That this may be made the basis for 
the exercise of Federal jurisdiction 
over all the activities of these compa- 
nies is not doubted. As Justice 
Hughes said of the Federal power, in 
words already quoted, “It is of the es- 
sence of this power that where it ex- 
ists, it dominates.” However slight 
the interstate business done, it affords 
a basis for Federal action. But it 
would be a case of “the tail wagging 
the dog,” and a misuse of the power 
lodged by the Constitution in the Fed- 
eral Government for the Congress to 
open the way for the states to be de- 
prived of their control of telephone 
companies simply because the very 
small interstate business they do gives 
Congress that power. 


PUBLIC UTILITIES FORTNIGHTLY 









HE bill would also give the new 

commission the same power to 
control accounts and reports of com- 
panies which transmit intelligence as 
the Interstate Commerce Commission 
has over the accounts and reports of 
carriers subject to its jurisdiction. 
For this purpose appropriate sections 
have been incorporated from the In- 
terstate Commerce Act. Included is 
paragraph (5) of § 20, which makes 
it the duty of the commission to pre- 
scribe the depreciation charges of all 
carriers subject to the Act. 

Under this provision the new com- 
mission would be obliged to prescribe 
the depreciation charges for every tel- 
ephone company, however slight its 
participation in interstate business. 
This paragraph is one of the Trans- 
portation Act amendments which has 
always been obnoxious to State Com- 
missioners. Inasmuch as the amount 
properly allowable for depreciation is 
a very important factor in every rate 
case, this provision alone amounts to 
a substantial invasion of the field of 
local rate regulation. 


it seems federalism run mad to pro- 

pose to bring every telephone com- 
pany in the United States to Wash- 
ington for approval of its securities 
issues, and for determination of the 
amount it shall set aside for deprecia- 
tion, and for its general supervision, 
and to bring the telephone users, even 
local exchange subscribers, of these 
same companies also to Washington 
for the ultimate decision as to what 
their rates shall be. 

Yet this is what the Couzens Bill 
will do if it is enacted. It is be- 
cause the State Commissioners know 
this that they so unanimously are 
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The Proposed Discrimination Against 
Privately-Owned Power Plants 


pret owned generating plants and those pub- 
licly owned are not to be permitted to compete on 
equal terms. Those that are privately owned are to be 
subjected to this disability in selling their power to dis- 
tributing companies—that those who purchase from 
them will be subject to Federal regulation, while those 
who purchase from publicly owned generating plants 
will escape such regulation. The latter may charge 
what rates they will and give what character of service 
they will, so far as the Federal Government is con- 
cerned ; but the former, who buy from privately owned 
plants, will be subjected to the regulation which the 















Act provides.” 








making this protest to its pas- 
sage. 


HE suggestion that the Interstate 

Commerce Commission now pos- 
sesses some of the powers that are 
proposed to be granted to the new 
Communications Commission does 
not allay the opposition of the State 
Commissioners. The Interstate Com- 
merce Commission has not sought to 
exercise its powers over telephone 
rates except when the exercise of 
those powers has been invoked by for- 
mal complaints. It is evidence both 
of the local character of the telephone 
service and of the satisfactory manner 
in which the State Commissions have 
exercised their jurisdiction, that in the 
almost two decades during which the 
Interstate Commerce Commission has 
possessed power to regulate telephone 
rates it has not yet been asked to exer- 
cise that power in a single case of con- 
sequence. Hence it is that the Inter- 
state Commerce Commission has 
never invaded the state regulatory 
























field in the case of telephone compa- 
nies. 

Now, however, the reason assigned 
by some for enactment of the Cou- 
zens Bill is that the Interstate Com- 
merce Commission has not been active 
enough in the telephone field. 

If a new commission shall be creat- 
ed, with jurisdiction only over compa- 
nies engaged in wire and wireless 
transmission, and with powers to in- 
stitute rate investigations on its own 
motion, it may not be expected that it 
will await the presentation of com- 
plaints by those who feel the need of 
invoking its jurisdiction. It will nat- 
urally aim to justify its existence by 
action. It is, accordingly, generally 
believed by State Commissioners that 
the enactment of this legislation 
would in a substantial degree entail 
the ultimate destruction of state regu- 
latory power in the case of all the 
companies which are by the bill placed 
under the jurisdiction of the new 
Communications Commission. 


11 
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Game 47 of the bill is the section 
relating to power companies. It 
would transfer to the proposed new 
commission the powers and duties of 
the existing Federal Power Commis- 
sion, and in addition would subject 
interstate electric service, and the 
rates therefor, to Federal regulation 
through the proposed new commis- 
sion. Those paragraphs of the sec- 
tion which merely transfer to the pro- 
posed new commission existing pow- 
ers of the Federal Power Commission 
call for no comment. Those which 
create new law extend only to the mat- 
ters of rates and continuance of serv- 
ice; and the right to make complaint 
touching those matters is to an extent 
limited. 

Furthermore, different machinery 
for administration of this section of 
the law is provided than is provided 
by earlier sections for the companies 
which transmit intelligence. There is 
also a peculiar exception in paragraph 
(i) of the section, whereby the entire 
section is made inapplicable “to power 
generated in any plant owned wholly 
by the United States or any govern- 
mental agency thereof or wholly by 
any state or political subdivision 
thereof.” As to rates and charges for 
such power, when transmitted in in- 
terstate commerce, there is no provi- 
sion for regulation in the bill. 


HIS is one of the most unaccount- 

able provisions of the bill. Pri- 
vately owned generating plants and 
those publicly owned are not to be per- 
mitted to compete on equal terms. 
Those that are privately owned are to 
be subjected to this disability in sell- 
ing their power to distributing compa- 
nies—that those who purchase from 
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them will be subject to Federal regu- 
lation, while those who purchase from 
publicly owned generating plants will 
escape such regulation. The latter 
may charge what rates they will and 
give what character of service they 
will, so far as the Federal Govern- 
ment is concerned; but the former, 
who buy from privately owned plants, 
will be subjected to the regulation 
which the Act provides. 

Unauthorized abandonment of 
service and unjust and unreasonable 
rates are made unlawful for com- 
panies which are subject to the act. 
The right to make complaint of such 
abandonment or of the reasonableness 
of rates for such service, however, is 
limited in the manner following: 

Paragraph (c) of the section pro- 
vides that complaint may be filed with 
the proposed new commission by any 
State Commission with respect to 
rates or charges, and that any produc- 
er or distributor of power transmitted 
in interstate commerce may make 
complaint with respect to abandon- 
ment of service. There is in para- 
graph (c) no provision for complaint 
by others. 

The paragraph further provides 
that when such a complaint shall be 
filed it shall by the commission be re- 
ferred to a Federal agency, to be 
known as a joint board, composed of 
one representative of each state in 
which the power is produced or con- 
sumed. Such representative of a 
state is to be appointed as the state 
shall by law have provided, and if no 
provision shall have been made, he 
shall be appointed by the State Com- 
mission, if there be a State Commis- 
sion having jurisdiction in the state 
over electric rates, and if there be no 
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such State Commission, then by the 
governor. 

Paragraph (d) of the section pro- 
vides that the decision of a joint board 
shall be filed with the commission and 
shall become the determination of the 
commission unless exceptions thereto 
are filed with the commission by any 
party to the proceeding within thirty 
days. If such exceptions are filed, the 
Federal Commission takes appellate 
jurisdiction of the proceeding, and 
makes determination thereof upon the 
record made before the joint board, 
or after hearing additional evidence, 
in its discretion. 

Paragraph (h) of the bill, also, pro- 
vides as follows: 


“Notwithstanding the foregoing 
provisions of this section, nothing 
herein shall be construed to abridge 
the jurisdiction or authority of any 
state to regulate, to the same extent 
as if this Act had not been passed, 
the rates and charges for the sale to 
consumers within the state of any 
power transmitted in interstate com- 
merce or the abandonment of such 
power service, unless a substantial 
number of the consumers of such 
power (to be determined by the com- 
mission in accordance with such re- 
gulations as it shall prescribe) file 
with the commission a petition re- 
questing Federal regulation of such 
rates, charges, and service under this 
section. Upon the filing of any such 
petition the foregoing subdivisions of 
this section shall apply with respect 
to such rates, charges, and service, 
and such petition shall have the same 
effect as a petition of a State Com- 
mission under subdivision (c) of this 
section.” 


HE provisions of this paragraph 
are novel. They seem to evi- 
dence a desire to preserve state regu- 
lation. Under paragraph (c), the 
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complaint paragraph, we have seen 
that only a State Commission may put 
in issue before the Federal Commis- 
sion the reasonableness of rates and 
service of companies transmitting 
power. This paragraph (h) starts 
out with the provision that nothing 
contained in the section “shall be con- 
strued to abridge the jurisdiction or 
authority of any state,” but immedi- 
ately proceeds with a clause which 
opens wide the door to complaints by 
individuals. Whenever a substantial 
number of consumers invoke the ac- 
tion of the Federal Commission, it 
may exercise jurisdiction, and the 
Federal Commission is left to deter- 
mine what constitutes “a substantial 


number.” 
- the present time, in the absence 
of legislation by Congress, the 
states may regulate the rates exacted 
for electric service upon local distribu- 
tion, even though the power distribut- 
ed may be transmitted in interstate 
commerce. This was settled by the 
opinion of the United States Supreme 
Court in Pennsylvania Gas Co. v. 
Public Service Commission, 252 U. S. 
23, P.U.R.1920E, 18, and the princi- 
ple of that case was recognized in 
Public Utilities Commission v. Attle- 
boro Steam & Electric Co. 273 U. 
S. 83, P.U.R.1927B, 348. Accord- 
ingly, all local distribution of elec- 
tricity is subject to state regulation. 
The enactment of the bill proposed 
by Senator Couzens, however, would 
constitute an occupation of the field 
by Congress, and such state power of 
regulation would be ended—at least 
whenever a “substantial number” of 
consumers, being dissatisfied with 
rates fixed by the state authorities, 








make application to the Federal Com- 
mission. 


Wm the Federal regulation of 
companies engaged in transmit- 
ting electric power is much less broad 
in scope than the regulation provided 
for companies engaged in the trans- 
mission of intelligence by wire or 
wireless, it involves the field of rate 
making, and the Federal Commission 
is made supreme. In any rate case, 
however just the decision, there is 
likely to be a “substantial number” of 
dissatisfied consumers. The Couzens 
Bill opens the way for them to try 
their case again before the Federal 
Commission, and puts upon other con- 
sumers who are satisfied, and upon the 
state authorities, the burden of de- 
fending the State Commission’s rates 
in protracted proceedings before a 
joint board, and later before the Fed- 
eral Commission itself upon appeal. 
And upon the appeal the Federal 
Commission may take new evidence. 
This will enable parties to hold back 
their evidence before a joint board, 
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and have their trial before the Fed- 
eral Commission. Under such an ap- 
peal provision the joint board pro- 
ceedings, in which state representa- 
tives may have a part, can amount to 
but little. 


, “apricnraqate stated, the greatest ob- 
jection to the proposed legislation 
is this: 

That regulation of telephone com- 
panies and power companies, which 
are distinctly local in the character of 
the main part of the services they ren- 
der, is taken from local State Commis- 
sions and vested in a Federal board in 
Washington. 

As to companies transmitting intel- 
ligence by wire or wireless this trans- 
fer is made with all the open direct- 
ness of the most obnoxious Transpor- 
tation Act provisions, and as to com- 
panies engaged in the transmission of 
electric power it is done less directly 
and openly, but just as certainly. 

It is the Federal Commission in the 
end that is to determine what may be 
done. 





A Transportation Utility Must Anticipate a 
City’s Growth 


“N° city can get along without a public transpor- 
tation system. No city can long have a public 
transportation system, worthy of the name, unless it 
makes money. Such a system, to perform well its pur- 
pose, must not only keep pace with the city’s growth 
but largely anticipate that growth. Obviously then, a 
successful public transportation system must not only 
earn money enough to make the enterprise profitable 
but the profit must be large enough to carry the bur- 
den of extending lines into new territory in anticipa- 


tion of city development.” 




















The Menace of Rate Legislation 


puBuic utilities have nothing to fear from a decline in 
customers for many years to come. The number of kilo- 
watt hours and the number of cubic feet of gas consumed 
will continue to increase throughout our lifetime. 


Public utility companies, however, have much to fear 
in connection with rate legislation, as there will be a dis- 
tinct effort on the part of the public to reduce rates to keep 
net earnings within a reasonable percentage of actual val- 
uation. 


This means that the most important department of every 
utility company today is its public relations department. 


The company which has the best public relations is the 
company which will have the least to fear from rate regu- 
lation and will be most profitable to the stockholders. 


o— 
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In line with Mr. Basson’s observations, the next issue of this magazine will con- 
tain the first of a timely series of articles dealing with the public relations activities 
of the public utilities. The first of this series will be contributed by Rocer W. 
Basson ; the second by Ivy LEE; another by Bernarp L. Bernays; these will be fol- 
lowed by other articles which will treat of this important subject from the points of 
view of the ratepayer, publicist, newspaper editor, legislator, and utility executive. 








Will the Street Railway and the 
Bus Be Taxed Out of Business? 


Why the gradual increase in the assessments imposed 
upon common carriers is paving the way for a new 
development in urban and interurban transportation. 


By WALTER JACKSON 


EN years ago, when the writer 
diffidently suggested to electric 
railways that there was a place 
in their bosom for the motor bus, he 
was regarded as a bit balmy if not, 
indeed, in the pay of the automotive 
dragon.* At that time, the proverbial 
fingers of one hand would have suf- 
ficed to tot up the number of elec- 
tric railways which were using the 
bus. 

A couple of. years later the tide 
turned. By the end of 1925, nearly 
3,000 busses were at work; by the end 
of 1929, more than 10,000 busses 
were at work. 

It is an exceptional trolley com- 
pany, indeed, that has not at least one 
gas wagon on the premises. Even a 
railway which has no regular bus 
route can find occasional but impor- 
tant use for this vehicle, such as 
bridging a gap in track reconstruction 
or in chartered service. 

It is not the purpose here to list 
the many valuable and (in some 
cases) unique applications of the 
motor bus that are responsible for 





*See Electric Railway Journal, Feb. 28, 
ig April 24, May 29, July 3, and July 
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many installations, but rather to point 
out two factors that have accelerated 
this development. 

The first of these factors is the 
salesmanship of the motor-bus mak- 
ers; the second is the policy of ex- 
pediency forced on the motor-bus 


operators. 
cB old-time builder of street cars 
did business very differently 
from the modern bus manufacturer. 
Car builders were not in the habit of 
surveying a transportation system to 
determine how much it cost to run it 
with the existing types of equipment 
and how much could be saved with 
later designs that would also draw 
more business. 

The electric railways did not buy 
cars from stock, but according to 
specifications that the car builder had 
to meet—or refrain from bidding. 
Some of the requirements might truly 
be justified by local conditions, but 
many times an expensive deviation 
from previous practice had no sound 
reason. 

In the writer’s electric railway 
youth he frequently heard car build- 
ers lament that not even the same 
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customer gave a repeat order that 
permitted extensive use of earlier 
jigs and templates. 

Under the circumstances, almost 
every car order was as costly as a 
custom-made job usually is. 

Standardization committees of the 
American Electric Railway Associa- 
tion met in solemn conclave with the 
equipment manufacturers to draw up 
norms for the industry. Neat draw- 
ings and clear descriptions were dis- 
tributed far and wide. Alas, that 
many committee members should un- 
do “the laws themselves had made!” 
| the many years of earnest ef- 

fort, standardization from within 
has made little progress toward lower 
costs in electric railway equipment. 

The nearest we got to this was in 
the Birney single-truck safety car 
born of war-time needs. Once these 
needs became less pressing, the old 
game. of individualism began all over 
again. Some said we needed two 
doors in front instead of one; others 
that the aisles should be narrower 
and the seats wider; others that the 
interior should be more reflective of 
automobile luxury than war-time 
sternness and soon. There was much 
to be said on both sides, but no gen- 
eral agreement to develop a series of 
cars fitted for different classes of 
service. 


On the other hand, the bus maker 
produces a set of vehicles which in- 
corporate all the latest ideas he has 
gained from the users. The latter do 
not dream of asking for the thousand 
and one petty dimensional and equip- 
ment changes that made standardiza- 
tion of rail cars impossible. The next 
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year the manufacturer may be offer- 
ing quite a different bus, but it will 
still be a quantity-produced article. 
This is one of the reasons why buy- 
ers can secure a given capacity of 
vehicle right out of stock and at a 
price which looks very low in com- 
parison to the rail car. The buyer 
is not thinking at the time that the 
car may be useful twenty years in- 


stead of three to five. 

Swng we pass on to the motor 
bus maker, a different picture 

is revealed also in the manner of busi- 

ness solicitation. 

The bus man did not wait for the 
transportation concern to announce 
that it was in the market. 

Bold in the faith of a new religion, 
he sent his sales engineers to property 
after property to make surveys—at 
no cost to the railway, of course. 

First they hunted down the dis- 
tricts which were without any service 
at all, counted the residents, figured 
the running times and possible sched- 
ules, then painted a pleasing picture 
of co-ordinated transportation. 

The prospective client well knew 
that a sales engineer is an engineer 
armed with a rose-colored magnify- 
ing glass. However, as he was not 
spending any money for consulting 
services, he trusted to his own ability 
to whittle down the bus men’s esti- 
mates to a sounder estimate of the 
number of vehicles required. 

This practice of letting the manu- 
facturer do the thinking has cost 
many electric railways a pretty penny. 
In one case, although the writer repre- 
sented a manufacturer, he was still 
afflicted with a consultant’s con- 
science. His boss was more than 
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Tax Relief May Be Found in the 
“Trackless Trolley” 


<6 HE bus in small cities must work on such a nar- 
row margin of profit that a few cents more in 

the gallon or the addition of seat-mile or gross earn- 
ings taxes can put it out of the profit column. Lucky 
the city where the bus ways belong to the power com- 
pany, for then the latter is content to take a continuous 
loss if only its electric rates remain undisturbed. 
The railway operator is casting around for 

some other substitute than the bus. Ere long his hopes 
may be pinned upon the trackless trolley because of its 
lower operating cost than gasoline and its freedom 
(until th tax gatherer hears about it) from either trol- 









ley or motor bus taxes.” 





grieved when the number of busses 
recommended was only one-third of 
the fleet size figured by the competi- 
tors. 

The railway purchased on the 
“magnifying” basis aforementioned 
and has been nursing its deficits ever 
since. Ten busses would have been a 
blessing to the revenue, whereas 
thirty were a curse. 

Regardless of unpleasant experi- 
ences like this, the use of motor busses 
by electric railways gave them a much 
needed insight into the capabilities 
and operating costs of these vehicles. 
Thereby they overcame their preju- 
dice toward an exploitation which 
motor bus salesmen were afraid to 
mention at first, to wit, the replace- 
ment of existing rail routes. 

It is this aspect of the bus that 
brings us to the matter of expediency. 
To use busses where the field is vir- 
gin is one problem ; to use them where 
rail transport has held forth for many 
years is another problem. 


i a decade or so ago the car 
trust certificate manner of pur- 
chasing rolling stock was little used 
among electric railways. The lack of 
standardization no doubt had some- 
thing to do with this situation. We 
do not find much use of car trust cer- 
tificates among the smaller companies 
before the arrival of a car (the Bir- 
ney safety type) that could readily 
be used on many other properties if 
the first buyer could not meet his pay- 
ments. 

On the other hand, the bus manu- 
facturer has been prepared to sell on 
a credit basis from the very first. He 
had less to fear than the car builder 
because his product could be whisked 
away on its own wheels to almost 
anyone else. An electric railway in 
good standing can secure as big a 
bus fleet as it wants without a penny 
down payment. In one instance, 
known to the writer, the purchase 
is made practically on the same 
basis as rent because the cost is 
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spread over sixty monthly payments. 

It is conceivable that a car builder 
would be willing to finance purchase 
of electric rolling stock on an even 
more liberal basis because of the 
greater durability of rail cars. That 
is not the whole story. Capital re- 
quirements are still greater in the do- 
main of track construction and pav- 
ing, which know naught of trust cer- 
tificates or rental payments. There 
lies the real dilemma of the traction 
company. 

In the course of time track will 
wear out, or good track may have to 
be replaced because of the many street 
widenings and other changes which 
the automobile has brought in its 
train. Here is a small railway sud- 
denly expected to find several hundred 
thousand dollars for reconstruction. 
How is the money to be obtained 
from bankers who know that the rev- 
enue has been dwindling year after 
year? 

That is one aspect of the difficulty. 
Another is that of the paving, bridge, 
and other obligations that were ap- 
parently fair enough in the days of 
horse cars and monopoly of transpor- 
tation. It is immensely more burden- 
some to pay for monolithic paving 
than it was for cobblestones, and it is 
no joy at all to pay one-third or more 
of the cost of a new bridge that will 
encourage still further use of the 
automobile. 

If the electric railway man found 
that he could spread his track and 
paving costs over the probable life of 
twenty years, he would be less eager 
to fly to the bus. He is a lucky 
street railway man, indeed, if his 
municipality will extend such credit 
for the paving as for like credit on 


PUBLIC UTILITIES FORTNIGHTLY 





track materials: it just isn’t being 
done. 


be those cases where the railway has 

been relieved of paving and bridge 
assessments, one is likely to find less 
abandonment of rail. The majority, 
unable to secure such concessions, 
have sought to escape Fate by means 
of the bus. Their hope was that it 
would be a long time, if ever, before 
motor bus operation was saddled with 
similar burdens. 

This hope is turning to dust and 
ashes. When the railways began to 
turn to busses in a serious way, the 
ordinary gasoline tax was 1 or 2 cents 
per gallon. Now 4 cents is common, 
5 cents has plenty of company, and 
at least two states (Florida and South 
Carolina) are charging 6 cents. In 
1919, the only tax collectors were 
Colorado, North Dakota, and Oregon 
—and they were content with 1 cent. 
Now every state is in it from 2 cents 
up. 

Bear in mind that this is a general 
tax that has no relation to the opera- 
tor’s use of the highway for gain 
from transportation. As time goes 
on, more and more states and cities 
impose special common carrier taxes. 
It is inevitable that when the com- 
munity is deprived of one source of 
revenue, it will seek to recoup itself 
on the successor industry. 

This would not matter if the grow- 
ing burdens could be passed on to the 
rider. Unfortunately, this is not 
practicable. The majority of rail sub- 
stitutions have been made in small 
cities where a high ratio of automo- 
bile ownership and use had denuded 
the old trolley of much of its busi- 
ness. It may have been anticipated 
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that the arrival of spick and span 
busses in place of the Toonervilles 
would restore the old-time travel. 
This is an illusion. The public has 
forgotten how to wait for a public 
carrier. It is just as disagreeable to 
wait ten minutes for a bus as it was 
to wait ten minutes for a car. It is 
so much nicer to accept the autoist’s 
invitation to hop on or even to roll 
your own. To raise the fare under 
such conditions is useless from a reve- 
nue standpoint. 

Therefore, the bus in small cities 
must work on such a narrow margin 
of profit that a few cents more in 
the gallon or the addition of seat-mile 
or gross earnings taxes can put it out 
of the profit column. Lucky the city 
where the bus ways belong to the 
power company, for then the latter 
is content to take a continuous loss 
if only its electric rates remain undis- 
turbed. There are many such cases 
that might be cited today and there 


will undoubtedly be more in the fu- 
ture. 


N™ that expediency and lack of 
public co-operation in tax relief 
are coming home to roost, the rail- 
way operator is casting around for 
some other substitute than the bus. 
Ere long his hopes may be pinned 
upon the trackless trolley because of 
its lower operating cost than gasoline 
and its freedom (until the tax gather- 
er hears about it) from either trolley 
or motor bus taxes. 

Great Britain has taken the lead 
in this development because of its 
higher gasoline costs and narrower, 
curved streets; but the recrudescence 
of the idea by the Electric Bond & 
Share Company on its properties at 
Salt Lake City and Knoxville sug- 
gests that the United States may also 
enter the trackless trolley game on a 
large scale as a rival to both bus and 
rail in city operation. 





Believe or Not 

(By our own Ripley) 
THE average radio set in the home is turned on five hours a day. 
TEN years is the life of the average electric railway trolley wire. 


Statistics show that a person is safer on board a train than at 
home. 
+ * ~ 
Tue average bill to the householder for electric current in the 
home is $29.20 a year. ‘i 
Tue electric iron continues to lead all other electric labor-saving 
appliances in widespread use. 
a es 
Cuicaco has more telephones than all of France. 
nearly as many as all of Great Britain. 
* 


New York has 


THe average socket-power radio set consumes 60 watts, about 
equivalent to that used by an ordinary electric lamp. 


Wate searching among the smouldering ruins of a home in 
Childress, Texas, workmen opened the charred remains of an elec- 
tric refrigerator and found in the porcelain cabinet two trays filled 
with ice cream and ice cubes. 
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What Happened at the White House 


AS summarized exclusively for Pustic Utmities Fortnicutty by @ 

group of public utility executives who informed President Hoover 

of their purpose to spend $1,810,000,000 as thew part of the program in 
maintaining the economic stability of the Nation during 1930. 


HE conference of public utility representatives with President 

Hoover produced a mutual exchange of information collected 
regarding business conditions in the country and prospects for 1930, 
not alone in respect of the utilities but in respect of business in gen- 
eral. We were able to assure the President that so far as the utili- 
ties were concerned the business outlook was eminently satisfactory 
and there would be increased expenditure for construction and main- 
tenance rather than retrenchment. 

Utilities are key industries, affecting and affected by conditions in 
other business. Our own surveys and what we learned at Washing- 
ton showed that business is not crippled by the stock crash. It wiil 
be stimulated by the agreements to invest many billions of dollars 
in construction enterprises. The new year ought to continue on the 
high level of prosperity our country has enjoyed in recent years, 
with employment, wages, and living standards unimpaired. I think 
President Hoover has done a magnificent thing in enabling leaders 
of business to get such a survey of conditions. There can now be 
no reason for a psychological depression which would convert itself 
into a business depression. 


oO ELE 


PRESIDENT, NATIONAL ELECTRIC LIGHT ASSOCIATON 


HERE can be no doubt but what the result of the conference 

between President Hoover and the public utility executives in 
Washington will prove to the country at large that the utilities are 
in a prosperous condition and are intending to go ahead with their 
construction programmes to the same extent as if the Wall street 
upset had not occurred. It also, I think, strengthens the thought of 
each of the executives to find that those associated with him in the 
public utility business, but located in other parts of the country, 
look upon the whole matte: in the same broad way as he did himself. 
In other words, it gave vs all additional confidence. 


C Long a 


PRESIDENT, THE EDISON ELECTRIC 
ILLUMINATING COMPANY OF BOSTON 


T= is no question in the mind of anyone attending the Presi- 
dent’s Conference with utility executives of the unshaken confi- 
dence of this group of industrial leaders in the continued expansion 
of American industry; the fact that the electric power groups with- 
out an exception have planned expansion of their properties, with a 
total appropriation of over one billion dollars is a practicai demon- 
stration of this confidence. 


enw C57, 


EXECUTIVE CHAIRMAN, THE UNITED 
RAILWAYS & ELECTRIC CO., BALTIMORE, MD. 
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TS meeting with President Hoover cannot be otherwise than 
helpful. It was constructive and illustrative of the desire on the 
part of industry in aiding the President in the great work he is 
doing. There is nothing fundamentally wrong with America, not- 
withstanding the fact that the country received a great shock because 
of the recent stock market decline. If we all keep pulling together, 
as we are undoubtedly doing, there can be only one answer—‘“suc- 
cess and prosperity.” 


CHAIRMAN, ALLIED POWER 
AND LIGHT CORPORATION 


WAS greatly impressed with two things in connection with Presi- 

dent Hoover’s method of meeting crises and emergencies by con- 
ferences tending to mobilize the brains and resources of the Nation. 
First: nothing could have averted a crash. It was bound to come 
sooner or later. How wise not to waste the brains and resources of 
the country on a futile effort to prevent a crash but to save them 
from the crisis that was bound to come. Second: how refreshing 
to see the situation handled disinterestedly instead of politically. 


PRESIDENT, SOUTHERN 
CALIFORNIA EDISON COMPANY 


ee HE exchange of views between President Hoover and the public 
utility executives sounded a note of conservative optimism and 
impressed everyone present that the public utility business was on a 
sound basis and would go ahead, regardless of temporary financial 
vicissitudes, with a program of expansion never before equaled in 
any one year of this country’s history. There was not one note of 
pessimism in the entire gathering. When the expressions of the 
public utility executives are put into action during 1930, as they will 
be, the public utilities will have contributed their large share to 
sound and continuing prosperity. 





PRESIDENT, AMERICAN COMMONWEALTH 
POWER CORPORATION 
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Some of the men who attended the —— of the public utility 


executives with President Hoover on Wednesday, November 
27th, were, prior to the meetings, frankly skeptical of the possible 
ood to be accomplished by the series of business conferences the 
President had been holding. I think that practically everyone came 
away from the conferences convinced that the President was accom- 
plishing much toward allaying the apprehension of the people as to 
the essential soundness of the present business outlook. There is 
no doubt whatever that the President deeply impressed the entire 
group of men. 


PRESIDENT, OMAHA AND COUNCIL BLUFFS 
STREET RAILWAY CO. 


pasa Hoover’s conference with public utility executives ex- 
emplified the industry’s responsiveness to a call for national 
service and emphasized its place in the economic structure of the 
country. The aggregate expenditure-forecast for construction and 
expansion by the electric light and power, manufactured and natural 
oe, and electric railway utilities for 1930 (approximately $1,500,- 

,000) is considerably more than the similar expenditure contem- 
plated by any other industry. The conference also developed another 
circumstance, and an indubitable deduction, of major economic 
significance. Thirty odd representatives of the leading contributors 
to the utility program each told something of his own company’s 
plans without an “if” as to their ability to finance and execute the 
program. An industry that can take on a program of this magni- 
tude as simply “a!l in the day’s work” must be, on the whole, soundly 
organized, honestly financed, and well managed. 


PRESIDENT, AMERICAN GAS ASSOCIATION 


WAS greatly impressed with the complete apposition of the de- 

tailed information already in the hands of the administration. 
Both comfort and inspiration were to be drawn from the unanimity 
with which all classes of public utilities predicted greater expendi- 
tures for 1930 than in 1 for capital additions, and particularly 
from the very general reports that the sale of customer ownership 
stock had shown no diminution during or since the market upset. 
The impression gained from the meeting was strongly that the various 
expressions were not mere whistling to keep up courage, but were 
the statements of reasoned expectation of continuous prosperity. 





PRESIDENT, LOUISVILLE RAILWAY COMPANY 
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The Propaganda Against 
the Utility Commissions 





P= Service Commissioners, either elected or appointed to office, are 
both subjected at times to political attacks. In addition to the praise 
and criticism that emanates from hostile sources, the whole system of 
Commission regulation is subjected to the running fire not only of those 
critics who honestly seek to develop it on a high plane of efficiency but 
also—and more particularly—by those who are opposed to regulation on 


principle. 


How this latter group employ the grape-vine method of under- 


mining public confidence in the Commissions and resort to general state- 
ments of unsupported opinion and hearsay is pointed out in this article. 


By HENRY C. SPURR 


enemies of a competent man to 

get rid of him is to start a story 
that “there is a growing dissatisfac- 
tion with his work” and that “the 
matter of his resignation is being con- 
sidered.” If the story is repeated 
often enough it may be effective. At 
least it will tend to discredit him. 

Gossip is a dangerous and power- 
ful weapon. 

Certain statements are now being 
made to discredit the Public Service 
Commissions of the various states. 
These assertions are so similar, so 
standardized, so lacking in facts to 
support them, as to have all the ear- 
marks of propaganda. 

Take, for instance, the statement so 
frequently made that “there is wide- 
spread dissatisfaction with Commis- 
sion regulation.” There is scarcely a 
critic of the State Commissions who 
does not attempt to create atmosphere 
for what he has to say by some such 
assertion as that. 

That this is regarded as important 
by the critics of regulation may be in- 


I is said that a good way for the 





ferred from the fact that in one book 
unfriendly to the Commissions, the 
idea is capitalized by an entire chap- 
ter devoted to current opinion about 
the Public Service Commissions as 
reflected “in newspaper editorials, 
memorials of civic and special inter- 
est groups, party platforms, public 
statutes, personal letters, speeches, 
and private conversation.” 

The authors give opinions on both 
sides of the question, but the melody 
or flavor which lingers, if we may so 
express it, is unfavorable to Commis- 
sion regulation. The authors’ con- 
clusion from this “they say” testi- 
mony is as follows: 

“The most general conclusion that 
can be drawn from this study is that 
there is widespread discontent with 
the practical workings of Public 
Service Commissions and that this is 
due, in part, to the special difficul- 
ties encountered in dealing with the 
high prices of the war and post-war 
period ; in part, to the demand of the 
larger cities, that they be permitted 
to regulate their own utilities ; in part 
to a feeling that Utility Commissions 

have not always been aggressive pro- 
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tectors of the public interest, for a 
variety of reasons arising either from 
personnel or procedure; and finally 
to preference for public ownership as 
against public regulation. It is not 

ssible to appraise the actual popu- 
ar strength of the alternatives that 
have been developed: namely, aboli- 
tion, reinvigoration, local home rule, 
and public ownership. It must be 
said, finally that, on the whole, the 
public attitude toward Utility Com- 
missions has been critical rather than 
constructive, reflecting a feeling of 
uneasiness and distrust rather than a 
vigorous advocacy of an alternative 


policy.” 

This, the reader ~vi!! observe, is bad 
for the Commissions any way one 
looks at it. 

The authors take pains to state that 
they have not attempted any critical 
analysis of the conflicting views re- 
corded. In other words, they do not 
vouch for the justice or soundness of 
any of the statements they repeat. 


| ty may be pointed out, in passing, 
that no sanctity is added to hear- 
say testimony by the statement of one 
who repeats it that he has not ana- 
lyzed it and does not vouch for its 
truth. Not much harm comes from 
spreading good reports, but great 
damage can be done by repeating evil 
reports which may be false. It does 
not help the fellow at whom such 
talk is aimed very much fer the nar- 
rator to add that he does not know 
whether the story is true or false. A 
gossiper, for example, does not con- 
vert himself into a public benefactor 
by a statement that he does not vouch 
for the truth of a harmful tale he re- 


peats. 


r will be noted that the authors of 
the chapter on public opinion al- 
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ready referred to state as their “con- 
clusion” that there is widespread dis- 
content with the practical working of 
Public Service Commissions; and 
that they have also shown how they 
came to arrive at that conclusion. 
This is proper because it gives the 
reader some basis for checking up on 
its soundness. In the majority of 
cases, however, the statement that 
there is widespread dissatisfaction 
with Commission regulation is made 
to appear as a statement of fact. It 
is, of course, always the statement of 
a conclusion. It could not be testified 
to as a fact by a witness in any court 
of law unless the lawyers were asleep. 
A counter statement might be made 
that outside of disappointed litigants 
here and there, and a small group of 
persons opposed to regulation on 
principle, there is little dissatisfaction 
with Commission regulation: or the 
statement might be made that belief 
in the public benefits resulting from 
regulation of public utilities is wide- 
spread. These would also be state- 
ments of conclusions, but there are 
many who think they would be much 
nearer the truth than the statement 
that there is widespread dissatisfac- 
tion with Commission regulation. 
The trouble with statements like 
that lies in the use of the word 
“widespread.” Just what does that 
mean? There is, of course, dissatis- 
faction with Commission regulation ; 
and this dissatisfaction has been at 
times quite pronounced. It has been 
strong enough in spots and places to 
result in political attacks against the 
Commissions. But that does not 
mean that the dissatisfaction against 
Commission regulation is widespread 
if, by widespread dissatisfaction it is 














meant that dissatisfaction has spread 
over any great portion of the public. 
A very large part of the public proba- 
bly does not even know that public 
service regulation exists. 


I is easy to overestimate the 
strength of public sentiment one 
way or the other. A man running 
for public office, no matter how slim 
his chances of election may be, some- 
how comes to the conclusion before 
the campaign is over that there is a 
tremendous popular sentiment in his 
favor. He often finds when the votes 
have been counted that he was mis- 
taken. There is no way, however, to 
check up on statements that there is 
widespread dissatisfaction with Com- 
mission regulation. 

Statements that there is widespread 
dissatisfaction with Commission reg- 
ulation are probably made in the 
belief or for the purpose of creating 
the impression that there must, there- 
fore, be something wrong with the 
Commissions. But it does not follow 
from this that there is anything 
wrong. There was once very pro- 
nounced dissatisfaction with Galileo 
because he said the earth revolved 
instead of standing still as everybody 
in his time believed. Galileo, how- 
ever, was right. The dissatisfied ones 
were wrong. The opinion against 
Galileo was widespread. That did 
not prove that there was anything 
the matter with him. 

So, if we should concede, for the 
sake of the argument, that there is 
widespread dissatisfaction with Com- 
mission regulation, it would not mean 
that the unfavorable opinions were 
justified. Thus far, whenever the 
standardized charges or complaints 
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against Commission regulation have 
been checked up by anything like a 
real investigation, the Commissions 
have come out with flying colors. 

Quite recently, the Board of Rail- 
road Commissioners of South Dakota 
came under the hostile fire of the 
Governor, who recommended that the 
Commission be abolished. One of the 
charges made by the Governor was 
that the purpose for which the Com- 
mission was originally created was to 
prevent the charging of exorbitant 
rates and that this had entirely been 
lost sight of. 

This will be at once recognized as 
one of the standardized charges 
against Commission regulation. It 
crops out in various forms but the 
one in which the Governor of South 
Dakota stated it is perhaps the most 
popular of the various guises in which 
it is presented. 

The Governor’s charges were in- 
vestigated by a bi-partisan committee 
whose report was unanimous to the 
effect that they were unfounded. As 
to the charge that the Commission 
had lost sight of the purpose for 
which it was created—to prevent 
charging of exorbitant rates—the 
committee said: 


“This is a serious charge. The 
legislature, in Chapter 110 of the 
Sessions Laws of 1897, did empower 
the Board to regulate railroad rates, 
and while not specifically stated in 
the statute, it has always been as- 
sumed that among the most important 
of the various duties of the Board 
has been that to prevent the charg- 
ing of unreasonable, exorbitant, or 
prejudicial rates. 

“In view of the seriousness of this 
charge, we have given this feature of 
the investigation most careful atten- 
tion. In connection with the investi- 
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gation, the records, reports, and files 
of the Board have been made acces- 
sible to us and in addition, special 
studies have been prepared and sub- 
mitted as exhibits indicating the 
scope of the Board’s activities in the 
matter of investigation, control, and 
prevention of exorbitant rates. Fur- 
thermore, the annual reports filed by 
the Board with the Governor and 
with this legislature contain a brief 
summary of the activities of the 
Board in this connection. 

“It is impossible, within the scope 
of this report, to outline in detail the 
results of our investigation of this 
matter, but the detailed record and 
the exhibits filed show most clearly 
that the Governor has undoubtedly 
been seriously misinformed on this 
point. We find that the Board is 
now, and has for many years been 
exceedingly active and aggressive in 
the matter of the investigation, con- 
demnation, and correction of exorbi- 
tant rates. In fact, the record shows 
that the carriers complain most bit- 
terly of what they term the ‘unwar- 
ranted activities’ of the Board along 
this line. In many instances the 
Board assumes the initiative and: it- 
self initiates investigations of intra- 
state rates or files complaints with 
the Interstate Commerce Commission 
respecting interstate rates without 
awaiting the filing of formal com- 
plaints by shippers or receivers. This 
is done when its informal investiga- 
tions indicate the need of corrective 
measures. a 

“We have looked closely into the 
work done by the Board in these 
cases, examining the exhibits, the 
briefs filed, and their testimony, and 
are satisfied that instead of being 
criticized for lack of attention to the 
important matter of securing reason- 
able rates, the Board and its organi- 
zation should be strongly commended 
for the work done by it. 

“In summing up our findings re- 
garding this feature of the Gover- 
nor’s message, we are constrained to 
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find that the charge has no founda- 
tion in fact, but that on the other 
hand the Board has in a most lauda- 
ble manner performed its duties with 
respect to the control and correction 
of unlawful intrastate rates and also 
with respect to the matter of actively 
challenging unlawful interstate rates 
and in securing their correction.” 


o doubt there was considerable 

dissatisfaction in South Dakota 
with the Commission or else the Gov- 
ernor would not have thought it 
worth while to make a political issue 
of it. A legislative investigation 
showed that there was no basis for 
this dissatisfaction. Such statements, 
however, will continue to be made, 
probably in the hope that those to 
whose attention they come will be- 
lieve that Commission regulation is 
ineffective on the theory that where 
there is smoke there must be fire. 
But while smoke is accounted for by 
fire, fluent conversation often rises no 
higher than the level of gossip. Talk 
does not necessarily signify truth. 


UPPOSE we examine one of the 
standardized arguments advanced 
to show the alleged ineffectiveness of 
Commission regulation. It is said: 
i. The pay for Commissioners is not 
sufficient to attract men of the high- 
est ability. 2. They usually have in- 
sufficient appropriations, causing un- 
dermanned and incompetent staffs. 


ow the salaries of Public Serv- 

ice and Railroad Commission- 
ers run all the way from $15,000 a 
year, the amount paid in New York 
state, to $2,250 and $2,000 a year, the 
amounts paid respectively in Missis- 
sippi and Vermont. In Vermont, the 
Chairman gets $4,200. New Jersey 
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The Source of Most Criticism of 
Commission Regulation: 


“6 ost of the complaints against Commission regu- 
lation, indeed, if analyzed, will be found to 
amount to nothing more than a difference of opinion as 


to the reasonableness of rates. 


But the fact that rates 


may not be as low as an opponent of regulation thinks 
they ought to be does not mean that the public has not 
been protected, through the exercise by the State Com- 


missions, of their rate-making powers.” 





pays its Commissioners $12,000 a 
year. Pennsylvania, $10,000; Cali- 
fornia, $8,000; District of Columbia, 
$7,500; Massachusetts, $7,000 with 
an extra $1,000 for its Chairman; 
Illinois, $7,000; Indiana, Virginia, 
Ohio, Texas, Washington, and West 
Virginia, $6,000; Wisconsin and 
Maryland, $5,000; Connecticut, $5,- 
000, with $6,000 to its Chairman; 
North Carolina, $5,000, with $500 
extra for its Chairman. 

If you like to consider averages, 
you will find that the average pay 
of Public Service Commissioners 
throughout the country is a little 
over $5,000 a year. 

Most of us will agree that the aver- 
age salary paid to Public Service 
Commissioners is not as high as it 
should be; but the purpose of the 
statement that the amount paid is not 
sufficient to attract men of the high- 
est ability is not only to show that 
the salaries paid do not attract men 
of the highest ability but to show that 
they do not attract men of sufficient 
ability to insure effective regulation. 

There have been many men of ex- 
ceptional ability who have served the 
state of New York as executives for 








less than $15,000 a year, and there 
would be many men of exceptional 
ability today who would do so even 
if the salary were $10,000 a year. 
They would serve at great financial 
sacrifice. Many men are attracted to 
official positions by motives other 
than monetary. There are many 
highly competent and efficient men 
working in all sorts of positions for 
compensation which might be said 
not to be high enough to attract men 
of the highest ability. The use of the 
monetary yardstick to measure ability 
might be very embarrassing to many 
persons, perhaps even to some who 
are attacking the Commissions on that 
ground. 


Lassen any purpose of making 
invidious comparisons it can 


truthfully be said that measured by 
the monetary standard the Wisconsin 
Commission would not stand very 
high; but that measured by what it 
has contributed to the solution of the 
problems of regulation and measured 
by what it has actually done for the 
public welfare, the Wisconsin Com- 
mission stands and has always stood 
in the first rank of our regulatory 
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bodies, and that it has always had a 
personnel of high ability. No one 
studying the opinions of that Com- 
mission from 1907 down to the pres- 
ent date would have to apologize for 
it on the ground that the $5,000 a 
year paid to its Commissioners is not 
sufficient to attract men of the high- 
est ability. 

The same disposition may be made 
of the argument that Commission 
staffs are incompetent because of in- 
adequate legislative appropriations. 
These staffs may or may not be in- 
competent but the truth as to that 
cannot be tested by payrolls. Happily 
for the country, not all men are whol- 
ly mercenary. Many of the Commis- 
sions have small and probably under- 
paid staffs, but those staffs are never- 
theless competent. Inadequate appro- 
priations may have made it difficult to 
keep these staffs together but still the 
Commissions have been able to main- 
tain nonpolitical, efficient staffs, well 
able to do the work which they are 
called upon to perform. Speaking of 
this, Chairman Gettle of the Wiscon- 
sin Commission once said: 


“IT have no data available as to 
State Commissions generally but in 
my own state many of the Commis- 
sion’s expert staff have been with it 
for from ten to twenty years. It is 
a matter of some pride to us that the 
Commission usually does not know 
the politics of the men whom it em- 
ploys. After many years of associa- 
tion we have learned that some em- 
ployees hold political views very 
much opposed to those of the Com- 
missioners but this does not lessen 
their value or endanger their posi- 
tions. I think it is safe to say that 
in the more than twenty-three years 
since the Commission was created no 
member of its engineering, account- 


PUBLIC UTILITIES FORTNIGHTLY 


29 


ing, or traffic staff has ever been dis- 
missed for political reasons. 

“The greatest difficulty which we 
have in keeping up an expert staff is 
the difficulty of keeping men at the 
salaries which the state will pay. By 
holding men in key positions, by tak- 
ing advantage of a real devotion to 
state work in some cases, and by put- 
ting younger men through a careful 
course of training, we have kept up 
the level of our expert staff to a high 
point but it would have been utterly 
impossible if they had not been free 
from political interference.” 


It is apparent that a blanket charge 
of lack of ability cannot be based on 
the size of the pay envelope or check. 
Suppose we pursue this inquiry a lit- 
tle further. 


ye us assume that a group of men 
get together and start an attack 
upon our colleges. It would be easy 
enough for them to say “Our colleges 
are breaking down. There is wide- 
spread dissatisfaction with them. 
They do not educate the students. 
The pay of our college professors is 
not sufficient to attract men of the 
highest ability.” 

Now, how about the pay of college 
professors? How does it average up 
with that of our Public Service Com- 
missioners? If it is not as high as 
that of our Public Service Commis- 
sioners are we to conclude that college 
professors have less ability? Certain- 
ly not. If we are really interested in 
a man’s ability we must examine the 
product of his brain or hand or both. 
Salary or financial reward may be 
circumstantial evidence but it is not 
conclusive. Neither is it of very 
much value. Sneering at a man be- 
cause of his salary is the worst kind 
of snobbery. 
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ur Public Service Commissions 

are essentially administrative 
and fact-finding bodies. There is 
nothing in the evidence of the reports 
of their decisions to indicate that they 
have not performed that duty both 
faithfully and efficiently. On the con- 
trary, there is plenty of evidence, not- 
withstanding any question as to the 
adequacy of their compensation, that 
they have done an exceptionally able 
piece of work for the public. 

The competency of the members of 
the South Dakota Commission was 
one of the questions reported on by 
the legislative investigating commit- 
tee. The committee said: 


“Our investigation further indi- 
cates conclusively that the present 
personnel of the Railroad Commis- 
sion and its staff are well qualified, 
and in fact exceptionally so, to han- 
dle the many duties devolving upon 
that organization.” 


The salary of the Commissioners 
is $4,500—less. than the average for 
Commissioners throughout the coun- 
try. 


H™ is another of the standard- 
ized assertions respecting the al- 
leged failure of Commission regula- 
tion: 


“As a protection to the consum- 
ing public we have public regulation 
accomplished usually through the 
agency. of Public Service Commis- 
sions. 


e 


“Experience, however, has brought 
us to the realization that we are not 
protected by the State Public Serv- 
ice Commission.” 


This quotation is taken from a 
series of articles running in a promi- 
nent newspaper. It belongs to the 
same family as the charge made by 
the Governor of South Dakota with 
reference to the failure of the South 
Dakota Commission to protect the 
public from exorbitant rates, the fal- 
sity of which was quickly exposed by 
legislative investigation. 

The author of the statement that 
the public is not protected by Public 
Service Commissions must be held to 
account for the statement as written 
and printed. Mental reservations 
cannot be considered. The statement 
is not ambiguous. It cannot, as law- 
yers say, be explained by parol evi- 
dence. It must be assumed that the 
author means what he says. 

Judged by that standard he shows 
a surprising unfamiliarity with Com- 
mission regulation. The slightest 
investigation would demonstrate the 
absurdity of his statement. 


pe Service Commissions gen- 
erally have power of supervision 
and control of public utilities, and 
they exercise it. 

They have power to enter upon the 
premises for the purposes of inspec- 
tion and they exercise that power. 

They have power to examine em- 


tion with Commission regulation is made to appear as 


q “THE statement that there is widespread dissatisfac- 


a statement of Fact. 
ment of a CONCLUSION. 


It is, of course, always the state- 


It could not be testified to 
as a fact by a witness in any court of law.” 
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ployees of public utilities and public 
utility records and they exercise that 
power. 

They have power to prevent unrea- 
sonable rates, discrimination, both 
local and personal, and they exercise 
that power. 

They have power to fix rates and 
they exercise that power. 

They have power to value property 
for the purpose of determining the 
reasonableness of rates and they exer- 
cise that power. 

They have power to establish joint 
rates and they exercise that power. 

They have power to compel filing 
and posting of rate schedules and they 
exercise that power. 

They have power to prescribe thie 
form of schedules, reports, and to re- 
quire uniform accounts and they exer- 
cise that power. 

They have power to regulate serv- 
ice and to prescribe standards of safe- 
ty and they exercise that power. 

Many of the Commissions have 
control over security issues and they 
exercise that power. 

Where full Commission regulation 
exists, utilities cannot go into busi- 
ness without Commission consent and 
it has even been held that they can- 
not go out of business without Com- 
mission consent. They must go to 
the Commission before they can issue 
their securities. They must keep their 
books as the Commission directs. 
Their rates and service must be such 
as are prescribed by the Commission. 

That is certainly some protection 
to the rate-paying public. 


- I ‘AKE as simple a matter as a dis- 
pute between a utility company 
and one of its customers over a bill. 
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The customer maintains that it is not 
‘just and refuses to pay. The utility 


discontinues service. The Commis- 
sion invariably orders the service to 
be resumed and refers the companies 
to the courts to establish the justice 
of their claims. 

That is some protection to the con- 
suming public. 

Public utility companies have in 
many instances been ordered to ex- 
tend service to consumers where they 
would not have done so had they not 
been forced into such action by the 
Commission. 

That is some protection to the pub- 
lic. 

Utilities have been refused per- 
mission by Commissions to abandon 
service in many cases in which they 
would have abandoned it if it had not 
been for Commission regulation. 

That is some protection to the pub- 
lic. 

The Commissions have stopped 
many discriminatory practices both as 
to rates and service. 

That is some protection to the pub- 
lic. 

Commissions have ordered physical 
connections between railway lines and 
telephone lines where the public inter- 
est seems to require it. 

That is some protection to the pub- 
lic. 

Commissions have ordered repara- 
tion for overcharges and for inade- 
quate service. 

That is some protection to the pub- 
lic. 

Through Commission regulation 
both by control over securities and 
otherwise, the public is no longer in 
danger of being overcharged to pay 
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complaints against Commission regulation have been 


q “Tuus far, whenever the standardized charges or 


checked up by anything like a real investigation, the 
Commissions have come out with flying colors.” 


dividends on so called watered stock. 

That, too, is some protection to the 
public. 

If the author of the statement that 
the public is not protected by public 
service regulation were cross-exam- 
ined, he would probably first back 
away a little by saying that what he 
meant was that the public is not ade- 
quately protected. If he were still 
further cross-questioned he would 
probably attempt to cover by saying 
that the public is not adequately pro- 
tected because rates have not been re- 
duced by the Commissions as much as 
they should have been. If driven into 
a corner by being asked for the facts 
upon which that conclusion is based 
the best he could do would be to as- 
sert that the Supreme Court, by hold- 
ing that the states have not the power 
to confiscate the property of public 
utilities, has prevented the Commis- 
sion from fixing rates as low as they 
otherwise could. Most of the com- 
plaints against Commission regula- 
tion, indeed, if analyzed, will be found 
to amount to nothing more than a 
difference of opinion as to the rea- 
sonableness of rates. 


B uT the fact that rates may not be 
as low as an opponent of regu- 
lation thinks they ought to be, does 
not mean that the public has not been 
protected through the exercise, by the 
Commissions, of their rate-making 
powers. 

In an article on “How California 


Regulates Its Public Utilities,” by 
Henry A. Frazier, Recorder of the 
California Railroad Commission, the 
author states: 


“That regulation of public utilities 
pays large dividends to the general 
public is apparent from a compari- 
son of the figures showing the cost 
of such regulation and the amount 
of reductions in rates ordered or of 
increases denied as shown by the an- 
nual report of the Railroad Commis- 
sion recently compiled.” 


After stating that a comparative 
estimate showed that rate reductions 
for the entire fiscal year amounted to 
a sum of at least “$3,500,000,” the 
author continues: 


“It is apparent, therefore, that it 
has cost approximately $1 to every 
$1,000 of their revenue within the 
state, to regulate the utilities in Cali- 
fornia. On the other hand, for every 
dollar expended by the Railroad 
Commission in regulating the utili- 
ties, there has been returned to the 
ratepayers $7 in reduced utility 
charges—irrespective of any savings 
accruing because of the refusal of the 
Commission to sanction requested in- 
creases in rates or the part played by 
the Commission in winning substan- 
tial reductions in interstate rates.” 


Enormous savings of the same na- 
ture could be and have been shown 
by other State Commissions. Can it 
be said in the face of such evidence 
as this that the public is not protected 
by Commission regulation? 


1Pustic Uricities FortNnicHtiy, January 
24, 1929, pages 78, 81. 
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Incidentally, it must not be forgot- 
ten that there is something more to 
Commission regulation, as already in- 
dicated, than the fixing of rates. 


- anyone is really interested in as- 

certaining facts about Commission 
regulation, he ought to read Mr. 
Frazier’s article. One of the minor 
matters he mentioned in that article 
was that as a result of the inspections 
of the Commission of overhead elec- 
tric line construction, 350,000 poten- 
tial cases of accidents to utility opera- 
tors or the general public were cor- 
rected upon orders of the Commis- 
sion. 

That is a little protection to the 
public, is it not? 

Part of the work of the Commis- 
sions consists in the adjustment of 
informal complaints without expense 
to the consumers who are aggrieved. 
The Pennsylvania Commission, for 
example, requires public utility com- 
panies to register complaints in a 
special book kept for that purpose and 
to show what disposition is made of 
them. Consumers are encouraged to 
exhaust their remedy with the com- 
pany before applying to the Commis- 
sion for redress. One can be quite 
certain that the companies will give 
more careful consideration to com- 
plaints which may ultimately reach 
the Commission than they would if 
there were no Commission. Many of 
the complaints are adjusted in that 
way but many of them are called to 
the attention of the Commission. In 
1928, for example, there were 1,193 
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informal complaints against electric 
companies brought to the attention of 
that Commission, most of which, 
however, were adjusted without for- 
mal action by the Commission. 

Surely that is some protection to 
the public. 


‘ supervisory work in connec- 
tion with the elimination of dan- 
gerous grade crossings is an impor- 
tant feature of Commission regula- 
tion. In Pennsylvania, $1,000,000 a 
month is spent for the elimination of 
these crossings. Since the organiza- 
tion of the Commission, $180,000,000 
has been spent for this purpose un- 
der the direction of the engineering 
bureau of the Commission. 

That also amounts to some protec- 
tion to the public, does it not? 

To analyze the various conclusions 
upon which many of the critics of 
public service regulation base their 
major conclusion that it does not pro- 
tect the public, would unduly extend 
this article. 


No pretends that Commission 
regulation is above criticism, 
but in considering broad assertions 
that the Commissions and their staffs 
are incompetent, and that the public 
is unprotected and, therefore, unbene- 
fited, it is well to notice whether the 
authors set forth the sources of their 
information or belief; whether their 
conclusions rest upon stated facts, or 
upon hearsay ; or whether or not they 
are the result of the mere pyramiding 
of conclusions. 





be ¥, Vie must learn how to regulate adequately our public service in 
private hands, or there will be no alternative but the Government 


ownership of such services.” 
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—Owen D. Younc 
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MUNSEY BUILDING * WASHINGTON, D. C. 


January 9, 1930. 


SUBJECT: Telephoning to ships at sea: 


Dear Sir: 


A score or more of men sat around a table in the 
office of the American Telephone & Telegraph Company in 
New York a short time ago to be in on the opening of a 
two-way telephone service with ships at sea. 


When everything was ready, Walter S. Gifford, 
president of the company, spoke into a transmitter saying: 


"Get me Commodore H. A. Cunningham aboard the 
Leviathan at sea." 


Each of the men around the table held a receiver 
against his ear. The circuit was completed from New York 
by land wire to the radio sending station, Deal Beach, 

New Jersey, across 200 miles of water to the ship and back 
again by way of the receiving station at Forked River, 


New Jersey. 


The response was clear and strong. "This is 
Commodore Cunningham aboard the Leviathan." 


The new circuit worked. Conversation was maintained 
for twenty minutes. 


It was only fifty-three years ago that Alexander 
Graham Bell, with his experimental instrument, wired from 
his laboratory to the basement of the building, called 
down to his assistant, Thomas A. Watson: 
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"Mr. Watson, come here. I want you." 


Mr. Watson, thrilled and flushed with excitement, 
bounded up three flights of stairs. 


"I can hear you! I can hear the words!" he shouted. 


What a difference between then and now. Bell's 
invention, even when perfected so that the human voice 
could be heard, and words distinguished, was regarded as 
merely a toy. It was said that it would never be of any 
practical use. Bell, himself, was called a ventriloquist 
and impostor. Across the Atlantic the telephone was 
regarded as a great American humbug. 


Instead of a toy, however, the telephone has 
developed into a great public utility, its rates and 
service subject to regulation by the state. This}means 
that its usefulness has become so great as to be of vital 
interest to the public. It is a service dedicated to the 
people; and it is a fine service. It has helped the 
Nation grow and prosper. 


Today no one reading the account of this new 
achievement of talking with ships at sea would regard it 
as a humbug. Neither will the people be likely to give 
the new service from shore to sea more than casual 
attention. The public is no longer much astonished at 
great accomplishments. It takes them as a matter of 
course. It expects them from the telephone industry. 


Nevertheless, this new service is a great 
achievement. For it, inventors and forward-looking 
business men who have made it possible shouldgbe thanked. 


Very truly yours, 























What Others Think 





The “Watered Stock” Issue of a Utility 
Enters the Political Arena 


N an article in The Forum, Franklin 

D. Roosevelt, Governor of New 
York state, declares that “the real milk 
in the electric cocoanut” is the ques- 
tion whether the people of the country 
want to pay rates on what may be 
watered stock or limit the company’s re- 
turn to prudent investment. He says: 


“The real ‘milk in the electric cocoanut,’ 
is, therefore, the question as to which view 
the people of this country want to take. 
In the one case they will be willing to ac- 
cept the obvious hope of the electric utility 
companies to earn an adequate return on 
all cf the pyramiding of stocks which has 
gone on through the mergers and consoli- 
dations, and thereby treat public utility 
companies practically as if they were whol- 
ly private enterprises; accepting this with 
eyes open and realizing that the household- 
ers and manufacturers and farmers of the 
Nation are the people who are paying these 
great profits. On the other hand, the pub- 
lic can insist on going back to the princi- 
ples which have stood for three hundred 
years, differentiating sharply between a 
public utility and a private business, insist- 
ing that the rate of return shall be based 
on the prudent investment theory and on 
the right of the consuming public to get 
the lion’s share resulting from improve- 
ments made in management and in modern 
science.” 


¢ ae people are, of course, faced 
with no such problem. No one 
expects utility companies to be treated 
on the same basis as private industry. 
The utilities have not been allowed to 
earn a return on inflated stock issues in 
New York state or in any other state 
under full public service regulation for 
a quarter of a century, and there is no 
danger that they will be allowed to do 
so now. If the stock of holding com- 
panies is watered—an affirmation for 
which no proof is offered—that would 
not mean that ratepayers of operating 
companies could be required to pay divi- 


dends on such stock issues. Rates are 
fixed by the value of the operating com- 
pany’s property. They are permitted to 
earn a return on no more than that, no 
matter how much water there may be 
in the capital stock. 

Governor Roosevelt has rather a 
novel idea of what the prudent invest- 
ment theory means. He says: 


“Let me cite an example. Assume that 
a company develops a water power at a 
cost (including operating capital) of $1,- 
000,000, consisting of $700,000 of bonds 
and $300,000 of stock. Under the prudent 
investment theory the owners of the capital 
stock might properly get a return on their 
investment of 8 per cent a year, or $24,000. 
This would come to them after a proper 
amount had been set aside from earnings 
to create a depreciation fund and a small 
surplus and to pay the interest on the 
bonds. Under the prudent investment 
theory the common stockholders would 
have enough in the depreciation fund to 
rebuild the plant when it became obsolete 
or outworn, and they would have prac- 
tically permanent assurance that their prin- 
cipal and interest were secure.” 


In other words, Governor Roosevelt 
seems to think that the prudent invest- 
ment theory is that the return should 
be limited to a reasonable percentage 
of the amount actually paid for stock. 
If the property cost $1,000,000 the re- 
turn would not be on $1,000,000 but 
only on the stockholders’ equity in the 
plant. This is not the accepted mean- 
ing of the prudent investment theory. 


OVERNOR Roosevelt carries the im- 

pression that the original intent in 
enacting the laws creating the Commis- 
sions was that the owners of utility 
property should be limited to a reason- 
able return on their investment and by 
investment, of course, he means on their 
equity in the property. 
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If that had been the intent of the law 
makers, it would have been easy to have 
stated it. No evidence that such was 
their intent is to be found in the stat- 
utes. On the contrary the statutes dis- 
prove such an intent. New York laws, 
for example, state certain elements 
which the Commission is required to 
take into account in determining the 
reasonableness of rates. In regard to 
the rates of carriers, for example, the 
Commission is required to give due re- 
gard, among other things, to a reasona- 
ble average return upon the value of the 
property actually used in the public 
service. The same provision is made 
with reference to telephone rates. The 
provision in regard to rates for gas and 
electricity was that the Commission 
shall give due regard, among other 
things, to a reasonable average return 
upon capital actually expended. 


“oe Commission is not required, 
even in the case of rates for gas 
and electricity, to limit the return upon 
capital actually expended. If such 
had been the intention of the legis- 
lature it is reasonable to believe that 
it would have provided for it. The 
legislature was probably familiar 
with the law of the land and knew 


that such legislation would be futile. 

The fact is that at the time these laws 
were enacted the people pinned their 
faith on valuation of utility property. 
It was the general impression that utili- 
ties were making enormous profits on 
watered stock just as it seems to be the 
Governor’s impression that that is what 
they expect to do by overcapitalization 
of holding companies. So the legisla- 
ture made provision for valuation. 

Valuation is a protective weapon 
which has not been employed by the 
utility companies alone. It is often 
used against the companies by the rate- 
payers. Recently the railway com- 
panies of the city of Washington asked 
for an increase of fare. Their case was 
thrown out by the Commission on the 
ground that they had not proved the 
value of their property. 

Although utility companies have the 
right to a return on the value of their 
property and although the ratepayers 
have the right to insist that the return 
be no more than the value of the prop- 
erty warrants, valuation is insisted on 
in only a small portion of the rate cases 
by either party to the controversy. 

THe ReaL MEANING OF THE PowER PROBLEM. 


By Franklin D. Roosevelt, Governor of 
New York. The Forum, December, 1929. 





The ‘‘Customer Cost’ as a Factor in Establishing 
a Scientific Rate Schedule 


"Raa gas industry has met with con- 
siderable opposition from the pub- 
lic in the industry’s effort to establish 
scientific rate schedules. This is largely 
because gas companies operated under 
discriminatory schedules for so many 
years that these rates became the fash- 
ion. In addition to that, the old flat 
rates were easy to understand. The 
public was adverse to proposed changes. 
Nevertheless the gas business, which 
has become highly competitive, could 
not operate readily under the old form 
of discriminatory schedules. 

One of the problems in connection 
with gas rate making is to provide for 


the cost imposed upon the company by 
customers irrespective of any consump- 
tion of gas. The 1929 Rate Structure 
Committee of the American Gas Asso- 
ciation—to quote its own words 


“ . . . has gone on record on many 
occasions as favoring rates for general use 
which contain a service or customer cost, 
in some form. This may be stated in sev- 
eral ways. One which has met with very 
great favor is that in which a moderate 
customer cost is included in the first block 
of the general rate, such as: “First 200 
cu. ft. or less per month—$1l. An increas- 
ing number of companies have installed 
general rates in which the customer charge 
is stated as a distinct and definite charge, 
or as a ‘readiness to serve’ charge, whether 
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the balance of the rate is in a block form, 
or in the three-part form.” 


The Committee urges gas companies 
to make careful rate studies. Upon this 
point the Committee says: 


“While we urge the advisability of a 
rate study by each company, and that this 
study be revised and brought down to date 
frequently in order that each company may 
be fully apprised of the actual cost of the 
various elements entering into its gas serv- 
ice, we do not suggest that the mathe- 


matical results obtained by such a study 
should be used as an inflexible guide to the 
forms of rates which should be charged. 
The computations obtained from a _ cost 
analysis will be most helpful in arriving 
at an informed judgment and in checking 
the reasonableness and propriety of any 
proposed rate, but the factors of business 
judgment and commercial expediency will 
continue to be potent in all determinations 
of proposed forms.” 

Report OF Rate SrtrucrurE COMMITTEE; 
American Gas Association, Incorporated. 
October, 1929. 





The Effect of State Regulation on Capital Inflation 
of Operating Companies 


HF alleged shortcomings of Com- 

mission regulation of utilities is 
often set forth by utility opponents. It 
will be interesting, therefore, to glance 
at the other side of the picture as 
painted by a utility man. According to 
William J. Hagenah of the Byllesby 
Engineering and Management Corpora- 
tion: 


“The benefits obtained by the public from 
the electric utility industry under state 
regulation are three in number; namely, 
first, it has secured at all times adequate 
and efficient ‘service; secondly, electric rates 
have been maintained on a reasonable basis 
as defined by law; and thirdly, there has 
been no exploitation of the securities of the 
operating companies. Not one of these 
statements can be successfully contradicted. 
Adverse comments on these subjects in the 
public press are unwarranted by the facts.” 


Adequacy of service is a matter sel- 
dom considered by critics of utility 


companies. Upon this subject Mr. 
Hagenah says: 


“That the service of the electric utilities 
has kept pace with inventions and scientific 
progress and that it has been made availa- 
ble to all classes of consumers, no well in- 
formed person will deny. Certainly there 
is no complaint from those who use the 
service. The electrification of industry, 
the almost universal use of electricity for 
lighting and for numerous conveniences in 
the home, and the extension of electric 
service to the farms are matters of com- 
mon knowledge. Widespread agricultural 
electrification is the new goal toward which 
utility and Commission efforts are now be- 
ing bent. Not even the critics of the utili- 


ties will claim that this first duty to the 
public has not been amply and efficiently 
met, and yet it was largely out of service 
complaints that the movement for regula- 
tion crystalized in New York and Wiscon- 
sin twenty-two years ago.” 


HE electric industry is the one on 

which fire is directed at present. 
One of the allegations is that its rates 
are too high. Singularly enough, this 
is one of the few industries which has 
been constantly decreasing its rates in 
spite of the increased cost of every item 
entering into construction and opera- 
tion. Upon this point Mr. Hagenah 
says: 


“In both the domestic and industrial serv- 
ices rates have been constantly reduced. 
During the last fifteen years, which include 
the world war and post-war deflation, prac- 
tically every item of cost entering into the 
construction and operation of public utili- 
ties has greatly increased. evertheless, 
electric rates have tended downward. Elec- 
tric service is one of the few items enter- 
ing into the family budget that can be had 
at substantially lower cost than before the 
war and regulation by the State Commis- 
sions has been a major force in contribut- 
ing to this condition. Every utility execu- 
tive and every customer for electric service 
knows this to be true, and it is such infor- 
mation that goes far to establish public 
confidence in the utilities and in the regu- 
latory authorities. . . . 

“Reductions in domestic and power rates 
have been made possible by the construc- 
tion of vastly larger and more efficient 
units of production, by the interconnection 
of utility properties, and by the improved 
methods of operation and efficiency of 
management brought about by the develop- 
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ment of the holding company and the 
management company. These savings, 
whether resulting from inventions, tech- 
nical improvements or efficiency in man- 
agement, have been transmitted to the pub- 
lic through the downward revision of 
rates. The profits have not been retained 
by the utilities for at no time have the 
Commissions permitted rates that yielded a 
higher return than is necessary to attract 
the capital needed to keep the industry 
abreast of growing public needs. The in- 
fluence of the State Commissions has al- 
ways been present, both in formal and in- 
formal negotiations, carrying out the let- 
ter and the spirit of public regulation.” 


Mr. Hagenah declares that there is 
no inflation of public utility security is- 
sues. He says: 

“There is no overcapitalization in the 
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electric utility field. Effective state regula- 
tion makes capital inflation ie the 
operating companies impossible. here 
can be no capital exploitation in these com- 
panies so long as the states prescribe cor- 
rect accounting systems, supervise the issu- 
ance of securities, and fix rates calculated 
to yield no more than a reasonable return 
on the fair value of the properties. This 
necessarily compels conservatism for utility 
companies as is apparent from a compari- 
son. with private industries which capitalize 
their unrestricted earning power. Nowhere 
is there so close a relationship between the 
fair value of the property assets and the 
outstanding securities as obtains in the util- 
ity industry under commission regulation.” 


Address by Witittam J. HAGENAH AT THE 


Forty-FIFTH ANNUAL MEETING OF THE 
AssociATION OF Epison ILLUMINATING 
Companies, Frontenac, Quebec. 





HE problems in connection with 
the valuation of public utility 
property for rate-making purposes, to- 
gether with the conflicting opinions with 
reference to the subject, are ably and 
thoroughly presented in Part I of an ar- 
ticle on “Railroad Valuation” by Lewis 
C. Sorrell, Professor of Transportation, 
University of Chicago, in the Traffic 
World. Inthe space of a comparatively 
short article the author has painted the 
picture with accuracy and considerable 
detail. 
Take, for example, the controversy 
over the reproduction cost theory. Pro- 
fessor Sorrell says: 


“The reproduction cost theory receives 
much support from the inequities of the 
changing price level. Suppose an investor 
in railroads invested $1,000 in 1900, expect- 
ing a 5 per cent return, or $50 a year. The 
price level falls so that, in 1929, $1 can 
buy, perhaps, only what 30 cents could buy 
in 1900. Then it is obvious that, in terms 
of purchasing power, the original invest- 
ment of $1,000 has shrunk to something 
like $300 and the income to $15—in terms, 
of course, of the 1900 dollar. If, now, the 
valuation of that investment is taken at 
original cost and a fair return predicated 
on that sum, the investor has sustained a 
heavy loss. But, if that investment is val- 
ued at the price level prevailing in 1929 and 
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a fair return allowed on it, the investor is 
not penalized. For, now, assuming that the 
physical plant has been properly main- 
tained, the property represented in 1900 by 
$1,000 is represented by $3,333, and a re- 
turn of $50 of the 1900 vintage becomes 
$165 of the 1929 sort. Their purchasing 
power, however, remains the same as that 
of 1900. Reproduction cost at current price 
levels then tends to preserve the investment 
of the investor while valuation on the origi- 
nal cost basis makes the investor a specu- 
lator in the value of money. 

“This is undeniable, but original cost 
devotees are ready with a goal-line de- 
fense. 

“(1) They contend that use of the repro- 
duction cost at current price levels would 
greatly increase stock market speculation. 
Who would benefit from fair returns based 
on current price levels? Not the bond- 
holders, for they invested a sum certain in 
money and contracted to receive in the fu- 
ture the same sum. In many cases, not 
the preferred stockholders, especially where 
their stocks are limited in returns and are 
callable at prescribed figures. The in- 
creased returns, therefore, would accrue 
largely to the common stockholders. In 
the case of a rising price level the com- 
mon stockholders under reproduction cost 
would gain not only the returns on their 
own equity increased by the rising prices, 
but also the increased returns on that part 
of the investment represented by the bonds. 
Conversely, on a falling price level, assum- 
ing an adjustment of reproduction cost 
figures downward, the common stockhold- 
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ers would chiefly bear the brunt, unless the 
decline went so far as to impair the equity 
behind the bonds as well. 

“(2) It is alleged that reproduction cost 
at current price levels is too difficult to 
administer. It is not a stable rate base, 
but one that must constantly shift with 
changes in the general level of prices and 
also with changes in the cost of reproduc- 
ing railway properties. These two changes 
may move in the same direction at the same 
rate, or they may not. Changes in the cost 
of reproducing railway properties may be 
due not only to price changes, but also to 
changes in technical methods. The latter 
may offset, in whole or in part, the former. 
Where little railway construction is tak- 
ing place, as has been true in the United 
States for fifteen years or more, it may be 
difficult to get trustworthy data concern- 
ing the current cost of reproducing the 
immovable part of the railway plant. Fur- 
thermore, questions may be raised concern- 
ing the adequacy of any of the general 
cost-of-living indexes as methods of rais- 
ing the previous railway values to allow for 
price changes. 

“(3) That protection of investors against 
the changes in the value of money does not 
necessitate reproduction at current price 
level valuations, but simply the application 
of an index of purchasing power applied 
to original cost. Furthermore, if it is de- 
sirable to consider this aspect of the case 


the price level falls, if the railroad invest- 
ment is maintained at the higher price 
level, freight rates will thereby be retarded 
in their decline and traffic that ought to 
flow will not be allowed to do so. In the 
one case transportation that is not econom- 
ical is encouraged; in the other, transpor- 
tation that is economical is discouraged. 

“To this contention opponents reply that 
it exaggerates the effect of railroad in- 
vestment cost on commercial development. 
Tt may be true that the lag in freight rates 
behind general price level changes may in- 
crease or retard certain desirable traffic, 
but it is argued that the return on the in- 
vestment is a comparatively small factor 
in this result. Thus, since the operating 
ratio between operating revenues and oper- 
ating expenses is in the neighborhood of 
75 per cent, the prices of materials and 
wages of labor are far more potent than 
returns to investors, and prices of ma- 
terials and wages tend to «hange with the 
changes in the general p:ice levels. The 
effect of slowly changing railway invest- 
ments on the level of freight rates must, 
therefore, be limited to some part of the 
25 per cent remaining from revenues after 
accounting for operating expenses, and it 
is thought that this effect will not often 
be very significant.” : 


THER questions invoived in ascer- 
taining the rate base, together 


in dealing with the investors in public utili- with the nature of opposing views, are 
ties, the increase in the value should be ap- set forth with like thoroughness. His 
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should not include the property behind con- 
tractual obligations, such as bonds. And, 
again, that due recognition of this element 
might perhaps better be taken up in the 
fair rate of return allowed than in the val- 
uation base itself; and that protection of 
investors against changes in the purchas- 
ing power of money really belongs to some 
scheme for stabilizing the dollar rather than 
in the methods of public utility regulation. 

“Reproduction cost sponsors, especially 
those upholding current price level ap- 
praisals, bring another indictment against 
original cost. They allege that it results 
in ineffective utilization of a nation’s re- 
sources. Given a certain freight rate level 
predicated on cost of transportation, into 
which returns on investment have entered, 
and a certain territorial development re- 
sults. The cost of transportation limits the 
markets that coal, wheat, flour, and nu- 
merous other products, produced in given 
areas, can reach. With a rising price level 
the prices of these commodities tend to rise 
and they can bear higher freight rates. 
But, with i investment held down to original 
cost, the tendency will be for freight rates 
to rise more slowly, and this will encour- 
age a movement of goods that should not 
be allowed to take place. Similarly, when 


“This whole field of public utility valua- 
tion is admittedly one of the most com- 
plicated in the field of regulation. It has 
been a constant battle ground for lawyer, 
economist, accountant, engineer, and pub- 
lic administrator. The latter approaches 
the problem with the ease or difficulty of 
administering any proposed program, as 
a foremost consideration. Since he is bur- 
dened with many cares, this aspect weighs 
heavily in his mind. The economist ap- 
proaches the problem with refinements of 
the value concept, theories of general wel- 
fare, and long run points of view. He 
finds that what regulation is attempting 
to find is not economic value in the strict 
sense of the term, but rather a rate base 
on which the people of the United States 
are willing to permit the carriers to earn 
a fair return. The lawyer approaches the 
problem with the constitutional require- 
ments of due process and attempts to un- 
derstand the language of all the other ex- 
perts and harmonize them with the law of 
the land. It is a veritable Babel of con- 
fusion. Doubtless, some progress has been 
made in formulating definite policies and 
procedures, but doubtless, too, the problem 
will be with us for many years.” 
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Valuation, as far as utilities are con- 
cerned, plays a much less important part 
in rate making than it is commonly 
supposed to do. It is used by the utili- 
ties occasionally as a defensive measure 
against alleged confiscatory rates, or as 
a means of increasing rates alleged to 
be too low. In the great majority of 
cases, rates are fixed without reference 


to valuations. A valuation, however, 
may be an important check on reasona- 
bleness ; and the right to valuation may 
be invoked either by the companies or 


the ratepayers. 
—D. L. 


Rartroap VALUATION. By Prof. Lewis C. 
— The, Traffic World. November 9, 
1929. 





Advocates of the Investment Theory of Valuation 
Look to Legislation for Succor 


_ HOSE who favor investment rather 
than value as the rate base appear 
to be looking for relief from the rul- 
ings of the Supreme Court by way of 
legislation. The advocates of the in- 
vestment theory are good fighters. 


They are resolved never to give up the 
ship. They have never been able to 
see anything in the decisions of the 
Supreme Court which would prevent 
putting the investment theory into ef- 


fect. Now, however, they are not rely- 
ing so much on Commission action as 
on legislation. 

In an- address before the Muscle 
Shoals Conference of the Public Own- 
ership League, November 23rd, Rev. 
John A. Ryan, D.D., spoke on “Valua- 
tion Ethics and Supreme Court De- 
cisions.” Dr. Ryan spoke of the sit- 
uation produced by the Supreme Court 
decisions as a “predicament.” He be- 
lieves this can be relieved by legisla- 
tion. He said: 


“In this predicament relief can come 
only irom the source that ought to have 
provided it years ago, namely, the Con- 
gress and the state legislatures. More than 
once the Supreme Court has declared that 
rate making is a legislative function. Since 
rates cannot be intelligibly or fairly made 
without guiding rules and principles, the 
authority which is charged with that func- 
tion ought to provide these rules and prin- 
ciples. Of course, the legislatures could 
not do this arbitrarily. They could not 
lay down rules and principles which would 
contravene the ‘due process’ clauses of the 
Constitution as interpreted by the Supreme 
Court. Within the limits thus far indi- 
cated in the decisions construing these 
clauses, there seems to remain considerable 


latitude for the legislatures. Suppose that 
Congress should amend the valuation sec- 
tion of the Transportation Act by specify- 
ing that the Interstate Commerce Commis- 
sion should not fix the value of any rail- 
road more than 25 per cent above original 
cost. It is not impossible that this meas- 
ure of the weight to be accorded to repro- 
duction cost would be upheld by the Su- 
preme Court. At any rate, the experiment 
would be well worth making. Similar laws 
ought to be enacted by the state legisla- 
tures to guide and govern the State Com- 
missions in their valuations of public util- 
ity properties that lie wholly within their 
several jurisdictions. Finally, both Con- 
gress and the state legislatures should fix 
the maximum rate of return to be allowed 
the utilities in rate-making proceedings. 
This rate should be high enough to at- 
tract new capital, but there is no reason 
why it should be higher. The longer the 
legislative branches of our governments de- 
fer the fulfilment of these obvious obliga- 
tions, the greater will be the uncertainty 
confronting the regulating Commissions, 
the larger will be the expenses of litigation 
in rate-making cases, and the heavier will 
be the unnecessary burdens imposed upon 
the consumers of public utility services.” 


HE trouble with this suggestion, it 
; seems to us, is that value cannot 
be established by fixed standards. The 
Supreme Court has often been criti- 
cized for not being more definite in set- 
ting up standards of value and in setting 
the question of the weight to be given 
various factors considered in arriving 
at value ; but this is not possible. Say- 
ing that not more than 25 per cent shall 
be added to original cost in establishing 
value would be no better than saying 
that value shall be fixed at original 
cost. The value of a piece of prop- 
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erty at a given time is a question of 
fact which cannot be determined by a 
yardstick. 

Original cost and reproduction cost 
are factors which are usually taken into 
consideration in arriving at value. The 
utilities often claim that the value 
should be fixed by reproduction cost, 
but value can no more be fixed by repro- 
duction cost than by original cost. 


ARNING power is one of the factors 

bearing on value mentioned in the 
often cited Smyth v. Ames Case. Ordi- 
narily this factor cannot be taken into 
consideration at all, in a case in which 
the reasonableness of rates depends 
upon the reasonableness of the com- 
pany’s return on value, as it would lead 
to reasoning in a circle. There might, 
however, be occasions on which the 
earning power of the company would 
be a more important factor for consid- 
eration than either original cost or re- 
production cost. 

For example, suppose a public utility, 
as sometimes happens, is established in 
a mining community which declines. 
Let us assume that. the plant cost 
$1,000,000 and that it would cost 
$1,500,000 to reproduce it. Let us 
eliminate questions of depreciation and 
assume that the plant remains as good 
as new. 

Ten years after it is built the min- 
ing industry has petered out. Most of 
the miners have moved away. The 
number of consumers of utility service 


has so declined that the best the com- 
pany can now do is to make its out-of- 
pocket expenses. There is no chance 
for any return even on the original cost 
of the property, and let us assume 
there is no hope that there ever will 
be. In valuing that property for any 
purpose, which would be the most im- 
portant factor to be taken into consid- 
eration, original cost, reproduction cost, 
or earning power? 

There is no fixed relation between 
original cost and value, or between 
reproduction cost and value. Other 
factors may have to be taken into con- 
sideration for what they are worth. 
The question of value is a question of 
fact; not of legislative definition. 

It may be there is some way by 
which the advocates of the investment 
theory can get around the constitutional 
provision against confiscation, but it is 
not likely to be by way of legislative 
definition of value. 

A legislature can, of course, fix a 
definite rate of return, provided it is 
not confiscatory or otherwise unrea- 
sonably low. But in the long run 
neither legislature nor courts can fix a 
reasonable rate of return. In the final 
analysis the man who has the capital 
to invest is the one who has the say 
about that. 

—H. C. S. 


Va.tuatTion EtHics AND SuPREME Court De- 
cisions. By Rev. John A. Ryan, D.D., Pro- 
fessor of Economics, Catholic University 
of America, Brookland, D. C. 





When Rate Cases Should Be Tried in the 
Court of Public Opinion 


HOULE rate cases be tried in the 
newspapers? The answer is “yes,” 
according to the American Gas Asso- 
ciation Subcommittee on the “Practical 
Handling of Rate Cases,” which has 
this to say about informing the public 
through the press: 
. Ry apanony is sometimes voiced ‘to try- 
ing the case in the newspapers.’ If polit- 
ically-minded persons take advantage of 
the increasing of some bills to raise a dis- 


turbance, the unfavorable part of the rate 
change is bound to receive considerable 
publicity. It is, therefore, only fair to the 
company and to the Public Service Com- 
mission which must decide the case that 
both sides be given equal publicity and that 
the rate change be properly explained to 
the public. A Public Service Commission 
is not exactly a court. If every customer 
could be present when the company sub- 
mitted its case, it would be helpful, for it 
would offer a great opportunity to educate 
the customers as to the advantage of 
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proper rate forms. This being impossible, 
the next best thing is to take the case to 
the public through the newspapers and to 
do as much educational work as possible. 
Even if there is no public opposition, the 
company owes it to the customers to make 
explanation of the rate change and of the 
advantages to be gained by all concerned.” 
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The average American wili proba- 
bly say ”fair enough” ‘to that proposi- 
tion. 

Report oF SUBCOMMITTEE ON PRACTICAL 


HANDLING oF Rate Cases; American Gas 
Association, Incorporated. October, 1929. 
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Remarkable Remarks 





THappeus H. CaRAwAy 
U. S. Senator from Arkansas. 


SamMvueEL INSULL 
Chairman of Board, Middle West 
Utilities Company. 


MattHeEw S. SLoANn 
President, National Electric 
Light Association. 


Wiuiam H. Hopce 
Vice-president, Byllesby Engineer- 
ing and Management Corporation. 


Harper Leacu 
Magasine writer. 


E. F. Jerre 
Engineer. 


Ep Howe 
Retired newspaperman of 
Atchison, Kansas. 


Heywoop Broun 
Newspaper columnist. 


“Regulating people by Commissions has become a 
reigning obsession today in America.” 


. 
“Of course no such thing as a ‘Power Trust’ exists, 


and, unless complete state ownership of power produc- 
tion and distribution is brought about, none can exist.” 


. 


“The (public utility) industry requires sane laws and 
an attitude of the public mind which will not put it into 
a straight jacket and thwart or handicap its proper eco- 
nomic growth.” 


“The demagogues devoting themselves to the utili- 
ties would like to have every editor feel that his read- 


ers believed him bought if his paper carried gas or elec- 
tric company advertising.” 


“Tf the so-called Public Ownership League of America 
isn’t a propagandist body which should be included in 
any investigation into the activities of such organiza- 
tions, there is no such thing.” 


Sa 


“The great need of the consumers of this state (New 
York) at the present time is a representative on the 
Public Service Commission who will act as the con- 
sumers’ legal adviser.” 


- 


“The men of greatest distinction now are not pro- 
fessors or writers, or agents, or welfare workers, but 
business men; we have tried to destroy them, bit they 
are so important, so necessary, we cannot.” 


¥ 


“Time was when every rich industrialist was of 
necessity a villain. The captains of finance were the 
men behind the trusts and the trusts ground down and 
exploited the poor. Once upon a time the notion held 
sway that if the Government would only compel com- 
petition in every form of business we should all be 
rich, happy, and the possessors of full dinner pails.” 


44 





PUBLIC UTILITIES FORTNIGHTLY 


NorMAN THOMAS 
Late Socialist candidate for 
Governor of New York. 


Grorce RorHwett Brown 
Newspaper columnist. 


ArTHUR BriIsBANE 
Hearst’s editorial writer. 


SamMvuet INSULL 
Chairman of Board, Middle West 
Utilities Company. 


Ep Howe 
Retired newspaperman of 
Atchison, Kansas. 


Heywoop Broun 
Newspaper columnist. 


FraNnKuin D, ROOSEVELT 
Governor of New York. 


“At least one (public service) commissioner should be 
appointed to represent any third party polling in excess 
of 100,000 votes.” 


* 


“The Interstate Commerce Commission appears to 
have consolidated pretty nearly all the rails in the coun- 
try except the congressional track of mind.” 


¥ 


“It is agreed by all in authority, including the Gov- 
ernment, that our Government is neither honest nor 
able enough to manage railroads. The Canadian gov- 
ernment does it, with admirable success, but Canada’s 
government, presumably, is abler and more honest than 
ours.” 


* 


“When things are moving along normally, a very 
large number of those who will admit they are our best 
citizens put in their spare time damning the utilities 
for sins of omission, commission, and imagination. But 
when help is needed to render a service or to carry a 
load the first call that goes out is to the utilities.” 


- 


“Why can’t husbands do for the women what tele- 
phone managers do for them? Telephone girls are 
polite, womanly, charming, industrious, useful every 
hour of the day. . . . I do not accept the theory 
that the telephone company is merely a Soulless Cor- 
poration; its managers are good and useful men, and 
great teachers.” 


> 


“Sooner or later the American consumer must face 
the hard fact that he will never benefit in the long run 
from cutthroat competition, be it in oil or meat, trans- 
portation or woolen garments. After all price must de- 
pend ultimately upon cost of production, and too many 
cooks not only spoil the broth but make it more expen- 
sive.” 


Aa 


“I am very certain that if a definite test case were 
to be carried to the Supreme Court to-morrow, that 
body would not hold that reproduction cost is the true 
ultimate basis for (public utility) valuation; and fur- 
ther, I do not believe that the Supreme Court has closed 
the door on the prudent investment theory which was 
the original basis of regulation by Commission.” 
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The March of Events 





California 


New Investment to Follow Street 
Railway’s Fare Increase 


| Ig geen totaling several millions of 
dollars, says the Los Angeles Herald, 
will be announced by the Los Angeles Rail- 
way Corporation as a result of the decision 
of the United States Supreme Court uphold- 
a *. 7-cent fare. 

he decision of the Supreme Court has ap- 
parently not discouraged those who demand 
a 5-cent fare. The Los Angeles Examiner 
informs us that on December 10th City At- 


torney E. P. Werner went to San Francisco 
to confer with Commission officials to de- 
termine what action could be taken to re- 
instate the 5-cent fare. 

Between $2,000,000 and $3,000,000 worth of 
refund checks, it is said, have been issued 
by the Los Angeles Railway since October 
21, 1928, when the 7-cent fare went into ef- 
fect. These, presumably, will now be worth- 
less scraps of paper. They have been col- 
lected and have been used largely for specu- 
lation. Business institutions, notably several 
dance pavilions, it is reported, have accepted 
the checks as “scrip.” 


ry 
Connecticut 


Would Compel Action 
against Commission 


Pa Albert Levitt, according to the 
New Haven Times, has charged that Dep- 
uty Attorney General Ernest L. Averill is 
acting as defense counsel for the State Pub- 
lic Utilities Commission rather than as state 
attorney general. This charge was made 
after Professor Levitt had finished prelim- 
inary reading of the opinion emanating from 
the Attorney General’s office stating reasons 
for refusal to bring action to remove the 


Commission. A petition to secure action had 
been filed by Professor Levitt and others. 

It was reported that a mandamus pro- 
ceeding would be started to compel the At- 
torney General to bring action against the 
Commission for not ordering the elimina- 
tion of more railroad crossings. The Attor- 
ney General had taken the position that the 
Commission must exercise its discretion in 
ordering railroad crossings to be eliminated, 
and that there was no statutory provision 
compelling the Commission to order elimi- 
nation regardless of the financial condition 
of the railroad. 


y 
District of Columbia 


Commission Proposes Merger 
and Railways Appeal 
Fare Edict 


A NEW merger proposal for the Washing- 
ton transportation companies has been 
submitted to Congress by the Public Utili- 
ties Commission. At the same time the 
Washington Railway & Electric Company 
and the Capital Traction Company have filed 
suit in the District supreme court to upset 
the Commission decision denying a 10-cent 
cash fare with four tokens for 30 cents. The 
companies asked the court to fix higher fares 
pending trial of the appeal. 


It is too early to prophesy what will hap- 
pen to this merger proposal. The last merg- 
er bill failed to receive the approval of Con- 
gress. Some of the controversial points 
which blocked the other merger plans have, 
however, been eliminated. For example, de- 
tailed reference to the form of the merged 
companies’ capital structure has been omitted 
and will be left for the approval of the Com- 
mission. 

One of the outstanding features of the 
new plan, as reported in the Washington 
News, is that it removes from the courts 
the power to disturb valuations to be placed 
in the future on street car property. On 
rates regulations and orders, and decisions 
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other than those fixing rate base value, may 
be appealed to the courts, and these only on 
the claim that they are confiscatory. : 
The Commission seeks from Congress, in 
the new merger plan, power to fix reduced 
car fares for school children. The question 
whether it now has that power has been dis- 


puted, but several organizations have been 
working hard to secure more favorable rates 
for pupils. 

The suits brought by the railway com- 
panies characterize the 8-cent fare as inade- 
quate, unreasonable, and confiscatory of the 
properties and rights of the companies. 
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Georgia 


Commissioner Perry to Be 
Candidate for Governor 


ja A. Perry, present chairman of the 
Georgia Public Service Commission, on 
December 14th announced that he would be 
a candidate for governor of Georgia in the 
primaries of 1930. He has made a state- 
ment to the people of Georgia pledging his 
best efforts to bring about the solution of 


problems relating to rehabilitation of agri- 
culture, taxation, public utility matters, econ- 
omies in government, and other problems of 
interest to the taxpayers. He says in part: 

“T am a candidate for governor, subject to 
the Democratic primary to be held in 1930. 
Believing that I am qualified to render an 
impartial and efficient discharge of the duties 
of this exalted trust, I earnestly appeal to 
you for a sympathetic and favorable consid- 
eration of my candidacy.” 


Illinois 


Council Objects to Useless Ex- 
pense in Fighting Rates 


Tz city council of Chicago has indicated 
that Corporation Counsel Ettelson must 
prove that the city has some chance of win- 
ning before it will appropriate $308,000 to 
fight the elevated railroad fare increase. The 
Chicago News & Journal comments upon the 
situation as follows: 

“Growing resentment against the corpora- 
tion counsel for letting them hold the bag 
in this case has become apparent among many 
of the aldermen. In his request for the 
money Ettelson wrote to the council that ‘a 
vote against this appropriation is a vote in 
the interest of the Chicago Rapid Transit 
peer and against the interest of the peo- 

oY 


“Some of the aldermen want to know just 
how the city’s legal head proposes to use the 
money if it should be given to him. He has 
informed them that it would be spent in 
making an appraisal of the elevated road 


properties. 

“To win the case along this line, however, 
engineers have figured that the city must 
prove the company’s properties are worth no 
more than $55,000,000. This, they say, is 
hopeless, for the several valuations made by 
competent and unbiased engineering firms in 
the last ten years have never been less than 
$70,000,000. 

“In addition to this the city, in 1925, agreed 
to a valuation of $86,000, and now has vir- 
tually accepted the D’Esposito figure of $95,- 
500,000 as a fair appraisal of the properties. 

“So it’s foolish for the city to try to win 
this case by trying to prove such a low val- 
uation as $55,000,000, which would be neces- 
sary,’ said one leading Chicago engineer. 

“Asked if he had any idea how much a 
valuation would have to be for the city to 
win the case, Ettelson admitted that he did 
not know. Nor has he had any assurances 
from any engineering firm that they would 
be able to make a valuation that would en- 
able the city to win the case, it became 
known.” 


Kansas 


Permission Sought to Compete in 
Wichita Gas Business 


HE Public Service Commission on De- 
. cember 4th heard the application of the 
Wichison Gas Company for a certificate of 


convenience and necessity which would per- 
mit it to sell domestic gas in Wichita in com- 
petition with the Wichita Gas Company. The 
Wichison Company had already secured a 
franchise from the city. 

The city of Wichita for several years has 
been seeking lower gas rates in the courts. 
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Failure to secure a reduction, it is said, re- 
sulted in an agreement between the city of- 
ficials and the Wichison Company whereby 
the firm was granted its franchise. The 
Commission ruled that it had jurisdiction to 
determine whether the new company could 
operate and proceedings before that body 
were commenced. 

During the testimony, according to the 
Wichita Eagle, Logan Cary, vice president 
of the Wichison Gas Company, said that he 
was willing to recommend that his company 


sell gas to the Wichita Gas Company at the 
city gates for 25 cents per thousand feet. 
This inspired the city officials to start a move- 
ment for a reduction of 15 cents in the rates 
of the Wichita Company, since in the past 
the Wichita Company had contended that it 
paid 40 cents at the gates and could not sell 
cheaper gas. 

The Commission has started to investigate 
these rate matters, and, it is stated in the 
Wichita Eagle, a hearing will be held on 
January 15th. 
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Maine 


People, Not Utilities, Protected 
by Eminent Domain Law 


HE law of eminent domain is a part of 

constitutional law not to protect the utili- 
ties but to protect the people, said Represen- 
tative Edward E. Chase at a meeting of the 
Cape Elizabeth Grange on November 28th. 
He declared that it is an assertion on the 
part of the people that no one man shall have 
the right to stand in the way of the develop- 
ment of the whole community. 

Representative Chase pointed out that the 
railroad, the telephone company, and prac- 
tically every utility company in Maine had 
been developed through the use of eminent 
domain, and that every utility had been given 
that right except the power companies. He 
defended the right of the electric power com- 
panies to seek enactment of legislation giv- 
ing them the same right. 

“The last legislature passed the bill by a 
very small vote,” he continued, “and some of 
those who spoke against it at that time did 
not know what they were talking about. One 
said that the power companies would be able 
to take any land they wanted without pay- 
ing a cent for it. This is not true. A power 
company would have to go before the county 
commissioners and prove to their satisfaction 


Excise Tax on Hydroelectric 
Utilities Discussed 


Tee of the State Grange at a meet- 
ing on December 10th were urged by 
State Assessor A. H. Merritt to work with, 


and not to fight, the power companies. This 
followed a speech by Judge George C. Wing, 
Jr., of Auburn, who had spoken in favor of 
such a tax. 

Judge Wing, according to the newspaper 
reports, stated that certain hydroelectric com- 
panies having a valuation, according to the 
state assessors’ reports, of $21,000,000 had 


that they can’t reasonably put their power 
line anywhere but on certain land, and when 
they have satisfied the county commissioners 
of that they must go before the Public Utili- 
ties Commission and prove the same to their 
satisfaction. Some of the law’s opponents 
painted a dismal picture of high powered 
wires falling down and electrifying wire 
fences, killing cattle and children, but no one 
can give a single instance where that thing 
has happened. 

“The law passed the last legislature and 
then some one who didn’t like it went up and 
down the state telling things that were not 
so and secured about 11,000 signatures on 
referendum petitions—hardly enough more 
than was required and certainly not enough 
to indicate that there was any tremendous op- 
position to the law. The petitions were 
thrown out on proper legal defects. Now 
they are petitioning for repeal of the law and 
— 99 per cent that is said is all poppy- 
cock.” 

The speaker also discussed the question of 
outside capital. He remarked that it seemed 
that Maine always had a resentment against 
outside capital, but when he tried to sell se- 
curities of Maine companies to Maine people, 
they refused to commit their capital. There 
was said to be no alternative to outside 
capital except stagnation. 


e 


outstanding securities to the amount of 

,000,000. He reviewed the history of the 
movement for an excise tax, which has been 
in progress for several years. 

Mr. Merritt informed the Grangers that 
the state assessors do not make the valuation 
but it is made by the local assessors, and is 
in accord with the usual practice of valuing 
for taxation purposes, at about 60 per cent 
of the actual worth of the property. First, 
he said, in consideration of the difference in 
the valuation of these properties and the 
amount of securities issued, the general prac- 
tice of assessing must be considered. In com- 
munities where there is a very high tax rate 
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it almost invariably follows that there is a 
low valuation. Where the tax rate is low, 
the reverse is the order. 

He said that for himself he was willing 
to see an excise tax placed upon the power 
companies if he could be shown that the tax 
would not be passed on to the consumer in 


e 


rates. As a member of the fact-finding com- 
mittee which studied the power question last 
year, he had learned that from 2 to 3 per 
cent of the cost of producing and distribut- 
ing electricity was charged to taxes, and of 
course it would find its way into the consum- 
ers’ bills. 


Maryland 


Electric Rate Slashes Benefit 
Many Communities 


HE Eastern Shore Public Service Com- 

pany and its subsidiaries have secured 
Commission approval of schedules effecting 
a vast reduction in the rates for electrical 
service in more than one hundred communi- 
ties, according to a report in the Salisbury 
News. Based upon the present business of 
the company, it was estimated that the new 


—_ would reduce gross revenues by $115,- 


The rates for domestic service are based 
on the number of rooms in customers’ 
houses. For an average 6-room house, it is 
stated, the entire charge will be reduced and 
the lower rates will permit the economical 
use of various electrically operated household 
devices such as electric irons, percolators, 
vacuum cleaners, and refrigerators. Com- 
mercial rates and power rates have also been 
adjusted. 


Massachusetts 


Too Much Talk at Rate 
Hearings 


Cums Henry C. Attwill, at the resump- 
tion of the Edison rate investigation on 
December 18th, according to the Boston 
Transcript, threatened to recommend to the 
legislature that the appropriation for stenog- 
raphers be dispensed with unless lawyers and 
others representing various interests before 
the Commission should cease making long 
speeches. 


e 


This was occasioned by an attempt of Wy- 
cliffe C. Marshall of Guinean, represent- 
ing certain customers, to introduce as direct 
evidence a copy of testimony given before the 
Federal Trade Commission at Washington 

rding the activities of public utilities in 
influencing the public mind. F. Manley Ives, 
counsel for the Edison Electric Illuminating 
Company, objected to its introduction on the 
ground that it was not a public document 
but a mere record of something which oc- 
curred before another tribunal. Mr. Marsh- 
all then attempted to read from the report. 


Minnesota 


Commission without Power to 
Initiate 5-Cent School Fares 


HE Railroad and Warehouse Commission 

cannot on its own volition take action 
to establish a 5-cent fare for school children, 
according to an opinion issued on December 
10th by John F. Bonner, Assistant Attorney 
General. This ruling was handed down in 
response to a request from the Commission 


for information as to its legal authority. 

It is pointed out that the authority to initi- 
ate an investigation of this matter is limited 
to the city and the street railway company. 
The Commission, it is said, can initiate a pro- 
ceeding on its own motion only to determine 
whether there has been a change in property 
values or cost of service sufficient to warrant 
a change in fare. The opinion states that 
the situation suggests no change in property 
values or cost of service. 
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Missouri 


Experimental Street Car Fare 
Raised in St. Louis 


A* increase in the experimental street car 
fare in St. Louis has been agreed upon, 
with the approval of the Commission, for a 
test period of ten weeks beginning December 


30th. The new fares will be 12-ride tickets 
for $1 instead of 90 cents and the children’s 
fare which has been 3 cents will be increased 
to 5 cents cash with 6 tokens for 25 cents. 
After the 12 rides are used the ticket holder 
may have additional rides for 5 cents each on 
the ticket stub within the week as at pres- 
ent. The 10-cent cash fare remains. 


e 
New Jersey 


Higher Trolley and Bus Fares 
Stir Cities to Action 


A= flurry in New Jersey, comparable 
with the excitement stirred up when the 
gas rates were raised, has resulted from_the 
action of the Commission in permitting Pub- 
lic Service Co-ordinated Transport to charge 
10 cents for the occasional rider of its busses 
and trolleys and to sell 10 tokens for 50 cents. 
The Commission did not approve the new 
fares but merely failed to suspend. City at- 
torneys in various municipalities have been 
instructed to oppose the increase. 

Justice Kalisch, of the supreme court, on 
December 21st, after hearing arguments, re- 
fused to grant a writ of certiorari to save 


the present fares. He referred the matter to 

supreme court branch of three judges, 
which will meet at Trenton on January 21st. 
He remarked that a tryout for three months 
might determine whether the experiment was 
justified. It was said that if riders bought 
tokens, they would not face any increase in 
fares. 

When the Commission permitted the change 
in fares it took up with the company the ques- 
tion of reducing electric rates. As a result 
a new rate schedule has been filed by the 
Public Service Electric & Gas Company which 
is estimated to reduce the cost to consumers 
$1,300,000 annually. The schedule makes re- 
ductions in the residential rates and in the 
general lighting and wholesale energy rates 
of the company. 
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New 


New York Telephone Rates Are 
again before the Court 


HE Federal statutory court which recent- 
ly decided that the New York Telephone 
Company is entitled to a 7 per cent return on 
its property and found that the value as of 
July 1, 1928 was $475,590,609, reserved deci- 
sion on December 17th on the form of the 
order to be signed by the court, after argu- 
ment by counsel for the company, the city, 
and the Public Service Commission. 
A form of order submitted by the company 
was attacked by M. Maldwin Fertig, of the 


Rehearing Asked in Brooklyn 
Borough Gas Case 


ORPORATION Counsel Arthur J. W. Hilly, 
on December 18th, asked Commissioner 
George R. Lunn to order a rehearing on the 
rate schedules of the Brooklyn Borough Gas 


Y ork 


corporation counsel’s office, on the ground that 
it failed to consider increase in depreciation 
reserve which should have reduced the fair 


value of the comeay as of July 1, 1928 by 
e 


about $19,000,000. asked that the com- 
pany & obliged to specify the rates it will 

—- pending the posting of new rates by 
the Commission. 

The court ordered the various attorneys 
to submit additional memoranda on the pres- 
ent value of the company’s property and also 
on the items of depreciation. A request by 
Edward L. Blackman, counsel for the com- 

pany, to submit additional testimony was de- 
nie 


= 


Compe. He contended that the Commis- 

sion’s approval of a $1 flat rate for the first 
200 cubic feet of gas and a subsequent charge 
of 10 cents for each additional 100 feet was 
unfair and a burden to the small consumers. 

Commissioner Lunn stated that he could 
not act for the entire Commission, but he 
asked Mr. Hilly and Maurice Hotchner, 
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counsel for the Gas Consumers’ League and 
the Utility Consumers’ League of New York, 
to submit briefs. These attorneys, it is re- 
ported, have announced that if the Commis- 


sion refuses to reopen the case they will take 
the matter to the appellate division of the 
supreme court and there seek a reversal of 
the Commission action. 


7 


Oregon 


Intangible Values Cause of 
Dispute in Rate Case 


A ae of about $13,000,000 between 
the valuation of the Portland Electric 
Power Company and the valuation admitted 
by the city of Portland is one of the chief 
points of controversy in the investigation of 
rates now under way before the Commis- 
sion. This amount represents such items as 
intangibles, development costs, water right 
values, and overheads. 

A valuation for the property was fixed by 
the Commission in 1916 and this is the first 
time since that proceeding that the Commis- 
sion has held a formal and extensive hear- 
ing on the subject. The company has claimed 
a valuation of approximately $70,000,000, 
while the city demands that the valuation be 
cut to approximately $58,000,000. An ad- 
journment of the hearing was taken on De- 
cember 2nd in order to give representatives 
of the Commission, the city, and the company 
an opportunity to attempt to search the maze 
of figures until the points of difference are 
brought out standing alone, when the disput- 
ed points would go before the Commission. 

In addition to the question of electric rates, 
the Commission has under consideration an 
application for authority to increase car fares 


& 


Telephone Rates Reduced 


A™ schedule of rates containing many 
reductions was to go into effect on Jan- 
uary Ist in the territory served by the Pacific 
Telephone Company. The total gross reduc- 
tion to phone users of the state was said to 
be approximately $100,000 a year. The Klam- 
math Falls Herald, in a recent issue, ex- 
plained the operation of the new tariffs and 
and their effect on customers, stating in part: 

“Under the new schedule the charge for 
connection of service will be entirely elimi- 
nated in one case and reduced from 14 to over 
50 per cent in other cases. Monthly rates 
for extension telephones will be cut from 20 
to 334 ver cent. 

“The changes were summarized by H. R. 
Risley, state manager for the Pacific Tele- 
phone & Telegraph Company, who stated that 
they are in keeping with the fundamental 


from 8 cents to 10 cents. The value of city 
lines was given by company witnesses as ap- 
proximately $15,000,000, and the interurban 
lines as approximately $7,000,000. The Port- 
land Oregonian says in regard to street car 
fares: 

“Hardly anyone rides the street cars any- 
more, except policemen, who go about when 
off duty with pockets full of free tickets, or 
so it appears from evidence submitted yester- 
day by the Portland Electric Power Company 
at the hearing before the Public Service Com- 
mission on car fares and residential lighting 
rates. 

“Street car men and other employees of the 
power company are permitted to ride without 
cost, but they spurn the trolley and use their 
automobiles, at least a very large portion of 
the people who have the privilege of riding 
free are spurning the trolleys, for the number 
of passengers using passes dropped from 
3,000,000 in 1918 to 2,000,000 in 1929. 

“The Public Service Commission, speaking 
through its attorney, W. P. Ellis, served no- 
tice on the city at the morning session of 
yesterday’s hearing that.it proposed to abolish 
the distribution of the free tickets, and that 
it intends to take the cost of paving between 
tracks, bridge tolls, and franchise taxes off 
of the street car patrons and place them upon 
the people who pay property taxes.” 


policy of the company, which, he said, is to 
provide the best possible service at a cost as 
low as is consistent with financial safety. 

“The $1.50 charge for connecting service, 
commonly known as the change of name 
charge, will be eliminated. Other reductions 
for connecting service are as follows: Serv- 
ice connection charge for business and resi- 
dence extension telephones will be reduced to 
$1.50. The service connection charge for pri- 
vate branch exchange telephones will be re- 
duced from $3.50 to $1.50. The service con- 
nection charge for residence telephones will 
be reduced from $3.50 to $3. 

“Reductions in monthly rental rates for ex- 
tension telephones apply to wall and desk sets 
and are as follows: Reduction of 25 cents a 
month for business and residence flat rate ex- 
tensions, and reductions of 25 cents a month 
for extension telephones without a coin box 
or coin box service.” 
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Pennsylvania 


Fare Cut Encourages Riding 


A* experiment of the Philadelphia Rail- 
ways Company in reducing trolley fares 
has been successful, says the Philadelphia 
Record, and in December it was proposed to 
continue the lower fares for at least another 
three months. 

Four months ago the company obtained 
permission from the Commission to cut the 
fare on its line from Third and Jackson 
streets to Ninety-fourth street and Tinicum 
avenue from 20 cents to 10 cents. This re- 
duction was made conditional on the agree- 
ment that at the end of three months if the 
number of passengers did not increase the 
20-cent fare would go into effect once more. 
The traffic on the line, it is reported, has in- 
creased by several thousand and the reven- 
ues have taken a sharp jump upwards. The 
Record tells us: 

“The Philadelphia Railways Company is 


Company Can Refuse Water 
Service for Refusal to Pay 


HE Scranton-Spring Brook Water Serv- 

ice Company has the right to turn off 
water and withhold service from consumers 
who fail to pay the rates authorized by the 
Commission, according to a decision by Judge 
W. S. McLean handed down on December 
4th in the rate war between the water utility 
and the Municipal Water Ownership League 
with their followers. 

An injunction was granted restraining of- 
ficers of the league and those assisting them 
from interfering with the business of the 
water company or its workmen and from 
es on the water after it had been shut 
off. 

The rates are still under investigation by 
the Public Service Commission. Final hear- 
ings were held on December 6th. The case 
originated in July, 1928, when seventy munic- 
ipalities and individuals protested against 
proposed increases in rates. 

Temporary rate increases were authorized 
by the Commission pending its final deter- 
mination. The Municipal Water Ownership 
League led in a battle to prevent the company 
from discontinuing the service to consumers 
who refused to pay the increased charges. 
Judge McLean, in upholding the company, 
said in part: 

“The propriety of the rates charged in the 
new tariff is now before the Public Service 
Commission for determination and pending 
the disposition of this question by that tri- 
bunal, a consumer must pay on the basis of 


the only concern operating trolleys in the i 
which is not a subsidiary of the ma. 3. 
The Tinicum line takes the workers from 
South Philadelphia to the great industrial 
plants along the Delaware river, and the for- 
mer 40-cent round trip fare was found to be 
such a hardship that the patrons of the line 
sought other means of travel. It was to 
bring back these passengers that the com- 
pany tried the experiment of cutting the fare 
in half.” 

A reduction in two classes of fares in the 
suburban sections of Philadelphia, says the 
Philadelphia Bulletin, has been announced by 
the Reading Company. The management be- 
lieves that lower cost transportation will act 
as a stimulus to attract the home-builder as 
well as the prospective suburban resident and 
materially affect the general growth and pros- 
perity of the entire area to the north of Phil- 
adelphia, which is served by the lines of the 
Reading. 
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the new tariff. In individual cases of hard- 
ship the company has expressed its willing- 
ness to continue service notwithstanding the 
inability of the consumer to pay the legal 
rates in full; in every case the company is 
within its rights in discontinuing service after 
notice and failure to pay the legal rates. In 
such instances where the service has been dis- 
continued for failure to pay the legal rates, 
neither the consumer, nor those acting for 
him, may restore the service by operating the 
turn-off valves, but the company is required 
to restore the service when legal requirements 
have been met and upon failure so to do, 
redress may be had through the Public Serv- 
ice Commission and the courts. It follows, 
therefore, that those who assume, without 
consent of the company, to open the turn-off 
valves and thus restore service are trespassers 
and where such practices are persisted in, 
they constitute a continuing trespass which 
should be restrained by injunction. ; 

“Accordingly, now, December 4, 1929 a pre- 
liminary injunction is granted enjoining and 
restraining the respondents from in- 
juring or interfering with the operation or 
conduct of the business of the plaintiff, or 
with the free exercise of the rights and fran- 
chises of the plaintiff by threatening, intimi- 
dating, insulting, annoying, following and di- 
recting abusive and derisive language and op- 
probrious epithets, or in any other manner 
obstructing workmen of the plaintiff when 
shutting off the water supply of persons in 
arrears for water charges, or by in any man- 
ner whatever turning on the water supply 
after same has been shut off by the plaintiff 
and its workmen.” 
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T ennessee 


Water Rates Compared 


4 ee subject of water rates has been re- 
ceiving the attention of a number of citi- 
zens of Chattanooga following the action of 
the City Water Company in announcing that 
a slight increase in some of its rates would 
be sought. A special committee of the cham- 
ber of commerce has been studying the ques- 
tion. 

An inspection of the rate schedules in 
various cities, says the Chattanooga News, 
reveals a vast difference in rates. Nearly all 
cities, it is said, have rates different in at 
least some respect or other. The report in 
the News informs us: 

“Another feature is the fact that an over- 
whelming majority of the waterworks sys- 
tems in the United States are municipally 
owned. A list of about 80 cities picked at 
random reveals that only about 10 out of 
that number are privately owned. The oth- 
ers are all public property. It is estimated 
that about 75 to 85 per cent of the systems 
are publicly owned. Of these 80 cities less 
than half have lower rates than Chattanooga. 

“There is such a wide variance in rates 
that it would be quite hard to figure just 
what an average water rate is. The average 
would perhaps be somewhere around that of 


Chattanooga, judging from a list of cities 
made up of a few cities of average popula- 
tion from the various sections of the coun- 
Ein aig 
“The privately owned water companies 
studied have the following rates: Chatta- 
nooga, 25 cents; Anniston, Ala., 33 cents; 
Bisbee, Ariz., $1.50; Little Rock, Ark., 40 
cents; Pine Bluff, Ark., 50 cents; Berkeley, 
Cal., 31 cents; Boise, Ida., 33 cents; Peoria, 
Ill., 39 cents; Gary, Ind., 25 cents; Utica, N. 
Y., 40 cents, and Racine, Wis., 27 cents. 

“Maximum domestic water rates in the 
various cities included in this list vary from 
7 cents to $1.50 per thousand gallons. Both 
Salt Lake City and Schenectady, N. Y., have 
7-cent rates, although this is very likely not 
the lowest rate in the country. Bisbee, Ariz., 
— its $1.50 maximum, seems to head the 
ist. 

“To make the comparison, one must have 
in mind the local water rate for at least the 
first two steps in the schedule, which are the 
only rates the water company is planning to 
change. It is proposed to raise the minimum 
monthly bill from 75 to 80 cents and the rate 
for the first 50,000 gallons from 25 to 26 
cents per thousand gallons, and the second 
50,000 gallons from 20 to 21 cents per thou- 
sand gallons.” 
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Texas 


consumer and which will increase the annual 


Compromise in Prospect on 
Fort Worth Gas Rates 


Aa on the gas rates to domestic 
consumers, it is reported in the Dallas 
News, may be the outcome of present nego- 
tiations between the city council and the Fort 
Worth Gas Company. The company, about 
two years ago, proposed to increase rates. 
This did not meet the approval of the city 
or the Railroad Commission but a Federal 
court rendered a decision which gave the util- 
ity grounds for somewhat increased rates on 
the theory that existing rates were confisca- 
tory. 

_ A memorandum from the gas company out- 
lining proposed rates which call for an in- 
crease of approximately 2 cents a day or 36 
cents a month maximum to the individual 


revenue of the company by $232,563, was sub- 
mitted to City Manager O. E. Carr early in 
December. In the memorandum the com- 
pany sets up a new valuation of $4,973,941 on 
the company’s plant, properties and business 
as against the valuation of $3,846,979 set up 
by the Special Master in the Federal court 
proceedings. The company, using the court 
valuation, adds to it its capital additions since 
January 1, 1928. 

The proposed new rate is 15 cents a hun- 
dred for the first 800 cubic feet of gas with 
a minimum monthly bill of $1. All additional 
gas would cost 62 cents a hundred cubic feet. 
This is practically double the existing rate 
for the first thousand cubic feet. It figures 
slightly less than the rate the company asked 
of the Railroad Commission two years ago, 
and which was denied. 
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Vermont 


Promotional Rates for Electric- 
ity before Commission 


Hens before the Commission on the 
application of the Green Mountain 
Power Corporation for approval of a new 
rate plan were concluded on December 6th. 
A large number of communities were repre- 
sented by attorneys who protested against the 
new rates. 

An interesting feature of the controversy 
was that a difference of opinion as to wheth- 
er a large part of the consumers opposed or 
favored the promotional rate schedules of- 
fered by the company. Although representa- 
tives of the city of Burlington opposed the 
rates, the Burlington city electric plant filed 
similar rate schedules with the explanation 
that this was necessary in order to meet com- 
petition of the Green Mountain Power Cor- 


poration, but a protest accompanied this. 

A charge of 20 cents a room per month 
covering fixed items of expense which all 
customers must bear was the center of at- 
tack. This charge, it appears, does not pay 
for any current, which is at the rate of 5 
cents per kilowatt hour for a small amount 
of current and 3 cents a kilowatt hour for 
excess use, except in some communities not 
considered “metropolitan” where a 54-cent 
rate would apply. Attorney General Carver 
suggested that a 10-cent flat rate with grad- 
ual reduction as larger amounts of current 
is used should be substituted, with no room 
charge and a minimum charge of $1 a month. 

The proposed rate will result ina reduc- 
tion in cost for most of the domestic con- 
sumers, it is claimed by the company officials, 
but may be an increase for users who do not 
take a sufficient quantity of current to meet 
a fair proportion of the fixed charges. 
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Wisconsin 


City and Suburbs Conflict 


on Fare Question 


HE Commission, on December 6th, com- 
pleted its hearings on the question of 
fares in Milwaukee and its suburbs. A fare 
schedule was presented by the Electric Com- 
pany providing for a 10-cent single fare, 6 
tickets for 50 cents, and $1 for a weekly 
transferable ticket. The city attorney did not 
object to a 10-cent single fare for casual rid- 
ers but asked for a modification so that 8 
tickets could be purchased for 50 cents. The 
common council, however, on December 16th 
adopted a resolution opposing any increase. 
Conflicting interests of the city of Mil- 
waukee proper and suburban areas have 
played an important part in this rate case. 
Representatives of the suburbs have contend- 
ed that the business men downtown are in- 
terested in the outlying communities and that 
a fare which will appeal to the people of the 
suburbs and make more car riders will en- 
courage the people to do more business within 
the city. The suburbs take the position that 
the Milwaukee metropolitan community must 
be considered as a unit in settling street car 
fares. 

The city appears to take the position that 
the single fare area is yielding practically an 
adequate return and that any increased rev- 
enue needed must come from the suburban 
area outside of the single fare area which, 
it is alleged, is not yielding an adequate re- 
turn. 

Those appearing for the city of Milwaukee 


have asserted that certain charges and certain 
properties were not properly allocated by the 
company. They hold that rapid transit and 
interurban properties within the city should 
not go into the single fare area. The com- 
pany contends that these properties belong in 
the single fare area because their fare is 
credited to this area for every passenger car- 
ried into or out of the city. 

The councilmen took exception to the ac- 
tion of the city attorney in accepting a 10- 
cent cash fare for casual riders. Alderman 
Joseph P. Carney protested “against the 
granting of a 10-cent fare under any and all 
circumstances.” He pointed out that this 
was an increase of 3 cents in the cash fare 
and termed it “an opening wedge for a gen- 
eral 10-cent fare.” 

Mr. Carney told the council that he dis- 
cussed the matter with City Attorney John 
M. Niven and that the city attorney held that 
so many matters entered into the fare ques- 
tion that it was possible that some increase 
must be granted. The alderman disagreed 
with the city attorney and said that he was 
“surprised and grieved” at the position of 
the city attorney’s office in the matter. 

Clifton Williams, special assistant city at- 
torney, says the Milwaukee Sentinel, has 
stated that city representatives had trimmed 
the rate base wherever possible but that after 
all this trimming they were just a fraction 
of 1 per cent below what the company, under 
the law, was entitled to earn. The differ- 
ence had to come from some place and it was 
the opinion of the city attorney that it should 
come from casual riders. 








The Utilities and the Public 





Los Angeles Loses Its Fight for a Five-cent Fare 


URING the year of 1929, two 
D railway decisions of first class 
importance involving the cit- 
ies of New York and Los Angeles 
respectively and resulting in verdicts 
contrary in their effects were handed 
down by the Supreme Court of the 
United States. We have already re- 
viewed in these pages the situation in 
New York and it now becomes of in- 
terest to compare the more recent 
Los Angeles case and to analyze the 
difference between the two and the 
causes for the ruling in one favorable 
to the city and in the other favorable 
to the utility. 

It is also important to remember in 
this regard that the New York contro- 
versy was not settled by the highest 
court, nor is it settled at this date. 
That decision merely sends the pro- 
ceedings back into the New York 
courts for a determination of the right 
of the Commission of that state to re- 
fuse to interfere with the rate con- 
tracts between the city of New York 
and its subway company, but in the 
Los Angeles case the Supreme Court 
refused to send the case back to the 
state courts and decided then and 
there that the 5-cent rate fixed by the 
alleged rate contract between Los 
Angeles and the street railway com- 
pany was ineffective. Why this dis- 
tinction? 

The power to fix the rates of utili- 
ties is what is known in constitutional 
law as a “police power,” and a police 


power is one of the inalienable at- 
tributes of a sovereign state. It may 
be delegated but only subject to recall 
by the legislative body of the state and 
furthermore delegation of such pow- 
ers is strictly construed by the courts. 
The presumption, in case of any 
doubt, is always resolved against any 
further grant, extension, or delega- 
tion of power than is clearly expressed 
by the language of a statute. This is 
because the courts have from the be- 
ginning jealously guarded all police 
powers of the sovereign, keeping them 
with the sovereign whenever possible 
to do so by judicial fiat. 

From time to time since 1886 the 
Los Angeles Railway Corporation 
has obtained from the city authority 
by way of franchises to operate its 
street railway system. Each franchise 
provided that the rate of fare should 
not exceed 5 cents. In 1926, the com- 
pany asked the Commission for a rate 
increase to 7 cents. In 1928, the 
Commission denied the application, 
refusing to interfere with the rate 
fixed in these alleged franchises. The 
Federal District Court then directed 
an injunction against the Commission 
order on grounds that this rate is con- 
fiscatory and the Commission and city 
of Los Angeles appealed to the Unit- 
ed States Supreme Court. 

The sole controversy was whether 
the utility was bound by the rate fixed 
in its franchises—it being conceded 
that the 5-cent fare was inadequate 
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to produce a fair rate of return in the 
absence of a valid contract. The 
Commission claimed that the city had 
the power to enter into such contracts, 
and that the franchise provision con- 
stituted, therefore, binding rate agree- 
ments between the parties. The util- 
ity, on the other hand, contended that 
the state has never delegated to the 
city the power to fix rates. 

Mr. Justice Butler, delivering the 
opinion of the Court, carefully scru- 
tinized the statute of California upon 
which the city and Commission based 
their claims that the legislature had 
delegated the alleged powers. He 
found that they were either too gen- 
eral or inapplicable. The general 
powers of a municipality are not suf- 
ficient for this purpose. The grant 
must be specifically expressed. In 
holding that the city had no power to 


fix rates by contract, the Court said: 


“This Court is bound by the de- 
cisions of the highest courts of the 
states as to the powers of their 
municipalities. Our attention has 
not been called to any California de- 
cision, and we think there is none, 
which decides that the state legisla- 
ture has empowered Los Angeles to 
establish rates by contract.- This 
court is, therefore, required to con- 
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strue that state laws on which appel- 
lants rely. As it is in the public in- 
terest that all doubts be resolved in 
favor of the right of the state from 
time to time to prescribe rates, a 
grant of authority to surrender the 
power is not to be inferred in the 
absence of a plain expression of pur- 
pose to that end.” 


Now here is the distinction between 
the Los Angeles and the New York 
cases. The California courts have 
never seen fit to pass upon the powers 
of Los Angeles, which left the mat- 
ter up to the Federal Courts, and the 
highest court held contrary to the 
city’s position. The New York legis- 
lature, on the other hand, had definite- 
ly and expressly given to the city of 
New York power to make rate con- 
tracts. There remained only the ques- 
tion of the effect upon such contracts 
of New York State Public Service 
Commission Law, a question of state 
law which the state must first be given 
an opportunity to determine. 

That is why the New York case 
was sent back to New York and that 
is why the Los Angeles case was set- 
tled once and for all in the city of 
Washington. 


Railroad Commission v. Los Angeles Rail- 
way Corp. No. 60 


How Are the Federal Courts Treating the 
State Commissions? 


MM” authority to State Commis- 
sions and less interference with 
their orders by Federal Courts is the 
medicine prescribed by Commissioner 
Howell Ellis of the Indiana Commis- 
sion for the complaints against hold- 
ing companies. In his testimony 
before the New York Legislative 
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Commission investigating present ef- 
fectiveness of the Public Service 
Commission Law of the Empire State, 
Mr. Ellis was of the opinion that if 
sufficient authority is given to the 
State Commissions and if such au- 
thority is properly exercised the spec- 
tre of the holding company standing 
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behind many large operating com- 
panies will become less alarming. 

Mr. Ellis said that he did not be- 
lieve there was any need for the regu- 
lation of public utility holding com- 
panies if the State Commissions had 
authority to regulate the rates and, in 
so doing, had the power to scrutinize 
the operating expenses of the operat- 
ing utilities. He thought there was an 
unfortunate tendency to look to 
Washington for utility control and 
intimated that the Federal Courts 
were possibly picking on the Indiana 
Commission. He stated: 


“The trouble in connection with 
utility valuations and rate making 
during recent years, in my judgment, 
has been that too often the courts 
have been ‘disturbing the reasonable 
judgment of State Commissions ar- 
rived at after a consideration of all 
the evidence. 

“TI have the highest respect for our 
Federal Courts, but it appears in- 
credible to me that state regulatory 
Commissions are always wrong in 
their judgment of the evidence in 
valuation cases. The Indiana Com- 
mission was created in 1913 and has 
yet to win a rate and valuation case 

‘ in the Federal Courts, although many 
such cases have been carried by the 
utilities to the Federal tribunals. In 
each instance the Federal Courts 
have found that the Commission 
erred in fixing valuation and rates 
too low.” 


Whether or not Mr. Ellis is cor- 
rect in his contention that the deci- 
sions of the courts, particularly the 


& 


Federal Courts, have been tco hard 
on the Commissions is a debatable 
point. These facts may help to throw 
a little light on the subject. From 
1914 to 1923, 46 volumes of Public 
Utilities Reports containing over 
5,000 decisions of Commissions in 
controverted cases in which opinions 
had been rendered, disclosed only 470 
appeals to the courts from Commis- 
sion decisions, in which the Commis- 
sions were sustained by the courts in 
285 instances and reversed in only 
185 instances, 26 of these reversals 
being only partial, the decisions of 
the appellate courts somewhat favor- 
ing both parties. A later survey taken 
from the cases published from 1923 
to 1928 shows that 490 Commission 
decisions were reviewed by appellate 
courts. In these proceedings the Com- 
missions were sustained 275 times and 
reversed 215 times. 

Of course, these figures take into 
consideration not only rate cases but 
also controversies over service and 
other regulatory problems. Further- 
more, the cases in Federal Courts are 
not segregated from appeals to other 
courts. It is to be noted, however, 
that Mr. Ellis’s original statement 
covers all courts. Reduced to per- 
centages it would appear that the 
Commisisons were 62 per cent suc- 
cessful in appellate proceedings dur- 
ing the first 5-year period and only 
55 per cent successful during the sec- 
ond 5-year period surveyed. 


Kentucky Can Regulate Rates Notwithstanding 
a Charter Grant to a Utility 


ay order for law and government 
to develop properly and logically 
there must be some fundamental con- 


cept—some abstract theory of the 
source of authority, just as in religion 
certain qualities are attributed to the 
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Godhead to explain the universe and 
man’s relation to it. 

When man started out to explain 
the universe by the theory of the God- 
head, he found that he had to at- 
tribute for example the qualities of 
omnipotence, omniscience, and omni- 
presence. Anything less than this, the 
ancient philosophers reasoned, would 
bring their theory in conflict with 
their reason. 

So it was when man started out to 
work out his ideal of government. 
As the first government was by a per- 
sonal sovereign there was originally 
not much quibbling about sovereign 
powers. When the government be- 


came more progressive, however, it 
was recognized that certain rights re- 
mained, or ought to remain, in the 
individual as opposed to those dele- 
gated to the sovereign. This led to 


much juristic reasoning among the 
Romans in the time of Justinian from 
whom we got our first definite blue- 
prints of the respective powers of the 
sovereign as compared with the in- 
dividual. Taxation, making of 
money, and greatest of all, the police 
power, were held to be inherent quali- 
ties in every free sovereign state. 

As a valid exercise of police power, 
the power to regulate the rates of pub- 
lic utilities is, therefore, inherent in 
every sovereign. The state may, 
within limits, contract with a utility 
as to the rates to be charged yet it 
may well be doubted if under the 
modern rule it can irrevocably sur- 
render all regulatory power. Certain- 
ly no surrender is to be presumed. 
On the contrary, the courts have in- 
dulged every presumption against 
such surrender. A charter of a cor- 
poration claimed to work such a sur- 


render must not be so construed if 
any other construction is reasonably 
possible. 

An interesting discussion of these 
fundamental principles of government 
was brought about by a suit in Fed- 
eral Court for an injunction by the 
Kentucky Power & Light Company 
against the enforcement of a recent 
rate ordinance of the city of Mays- 
ville, Kentucky. The utility was orig- 
inally organized under a charter from 
the state providing that the utility 
could furnish service on such terms as 
the company and its customers might 
agree upon. 

When the recent rate change was 
attempted by the city, the utility asked 
the Federal Court to restrain the new 
rate regulation on grounds that it was 
violative of the contractual obligation 
of its charter with the state in contra- 
vention of the constitutional inhibi- 
tion against the violation by the state 
of the obligation of private contracts, 
and further that the new rate was con- 
fiscatory. The court disagreed with 
the utility on the first point, holding 
that the attempted rate regulation was 
a valid exercise of police power by the 
city but overruled the motion of the 
city to dismiss the case and litigation 
will henceforth proceed to the deter- 
mination of whether the new rate is 
or is not confiscatory. 

In rendering his opinion, Judge 
Dawson said that it is doubtful 
whether a state can irrevocably sur- 
render all of its power to regulate 
rates charged by public utilities even 
though it may, within limits, contract 
with a utility as to the rates charged, 
and that every presumption is against 
such surrender. The court further 
observed that independently of the 
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right to contract away such power, 
the right of a public utility to charge 
whatever rate it pleased was not un- 
restricted and contracts with reference 
thereto would still be subject to the 
common law rule that the utility 
could not exact more than a reasona- 
ble compensation for the service ren- 
dered. In case of a controversy as to 
what constituted a reasonable rate the 
court would have jurisdiction to de- 
termine the matter. 

This decision is very interesting in 


that it appears to hold that a utility’s 
contracts with its customers, where 
the state fails or is powerless to ex- 
ercise the police power of regulation, 
are subject to the common law rule of 
quantum meruit. This ruling neces- 
sarily makes the courts rate-making 
bodies and would make all utility con- 
tracts subject, in the absence of state 
regulation, to attack by individual 
parties on the question of reasonable- 
ness of rates. 


Kentucky Power & Light Co. v. Maysville. 


Sanitation Control Is Given to the Michigan 
Commission by a New Law 


, ] ‘HE main reasons that many mu- 
nicipalities have been unable to 
cope satisfactorily with sewage and 


garbage sanitation has been because 
of the inability of these political sub- 
divisions.to get funds with which to 
build appropriate sewage and garbage 
disposal systems. The situation ap- 
pears to have become so acute in 
Michigan as to result in a legislative 
enactment of 1929 giving to the Com- 
mission of that state control over 
sewage and garbage disposal. In 
some instances certain Michigan cities 
appeared to have already reached the 
limits of their bonded indebtedness 
and in other cases, regardless of the 
necessity, voters at the elections held 
for that purpose failed to authorize 
the issuance of bonds for the con- 
struction of sanitation facilities. 

Describing the new law as one of 
the best pieces of legislation recently 
enacted, Commissioner Robert H. 
Dunn, of the State Public Service 
Commission, stated : 


“Many sewerage systems in Michi- 
gan cities have been inadequate to 
accommodate the demands made up- 
on them. The rapid growth of cer- 
tain Michigan industrial centers has 
made them unable to satisfactorily 
handle the sewage from residential 
sections of the city, to say nothing 
of taking care of the sewage from 
large factories. Much of the sewage 
in such cases has been allowed to run 
into lakes and rivers and the natural 
result has been to cause pollution of 
the waters affected.” 

The new law is an attempt to aid 
political subdivisions to provide, with 
the approval of the State Department 
of Health, sanitary means of dispos- 
ing of garbage and sewage so as to 
remedy the conditions described by 
Commissioner Dunn. The law per- 
mits these governmental agencies to 
issue bonds beyond the general limits 
of their bonded indebtedness or to 
grant a franchise for a period not ex- 
ceeding thirty years to any private 
corporation to render the service 
needed subject to the general regula- 
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tion of the Michigan Commission. 

Pursuant to the Act the Commis- 
sion has authorized the Sanitation 
Public Utilities Service Company to 
construct and operate sewage or gar- 
bage disposal plants and systems in 
Michigan. This company, according 
to Mr. Dunn, proposes to act as a 
holding company for other companies 
contracting to construct sewage dis- 
posal plants in cities and villages in 
Michigan and construct sewage dis- 
posal systems. 

The 1929 Michigan Legislature 
also created a State Stream Control 
Commission. This body has held sev- 
eral meetings, citing a dozen mu- 
nicipalities to appear and show cause 
why adequate sewage disposal sys- 
tems should not be constructed to pre- 
vent pollution of lakes and streams. 

Further explaining the effects of 
the sewage control act, Commissioner 


Dunn made the following statement 
to the press: 


“By the provisions of this act it 
can thus be seen that there will be no 
reason why any municipality cannot 
have a proper and adequate garbage 
or sewage disposal system. If 
counties, cities, or townships have 
not the necessary funds to undertake 
or complete the work in question, or 
if they cannot get them as the result 
of authorization of the proper 
amount of money by a vote of the 
people, they can now make a con- 
tract that will give them just what 
they need. 

“In the event of making a contract 
with a private corporation, no mu- 
nicipality need feel that its interests 
will not be safeguarded, for the se- 
curities of such corporation must be 
approved by the Michigan Public 
Utilities Commission; the State De- 
partment of Health must approve all 
plans and specifications; and in the 
event of rate disputes the Public 
Utilities Commission is the arbiter.” 


A Railway Bus Subsidiary Is Not a Favorite 
Child in Kansas 


 poomeag a bus subsidiary of a rail- 
way have a preference in the 
granting of authority to serve new 
territory over existing bus carriers? 
This question has been answered af- 
firmatively and negatively in the vari- 
ous states that have as yet passed upon 
it. The Kansas Commission has re- 
cently said “No.” 

One of the underlying principles 
of Commission regulation is the 
guarding of utility monopolies against 
ruinous competition in order to elim- 
inate the economic waste attending 
the duplication of facilities the cost 
of which ultimately must be borne by 
the consumers. Originally this meant 


protection from competition only of 
the same species of utility. A tele- 
phone utility, for instance, was 
guarded only against unnecessary 
telephone competition, but a telegraph 
company was not guarded against the 
entrance into the field of a telephone 
company although there is to some 
extent a certain element of competi- 
tion between the two services. 

With the advent of the bus in the 
field of commercial transportation, we 
have found it necessary to abandon 
the “in specie” doctrine of extending 
monopolistic protection and justly so, 
since transportation is a unit whether 
the service be over steel rails or on 
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rubber tires. That is why many State 
Commissions are directed by statute 
to authorize new motor carriers only 
after due consideration of the proba- 
ble effect of the proposed operation 
on existing rail service. 

But a different question arises when 
the rail carrier itself elects to go into 
the field of motor transportation. 
Should it be given a preference over 
other or existing motor carriers? Is 
the new service merely an extension 
of its rail service and as such entitled 
to the statutory protection extended 
to its rail operations? Does the pub- 
lic policy requiring the protection of 
its rail service also require as part of 
that protection that it should also be 
extended to its bus operations, or does 
it then become a bus carrier which 
must take its turn with other bus car- 
riers in the field? 

The Kansas Commission has held 
that a motor bus company whose stock 
is owned solely by a railroad is 
“merely another bus corporation.” 
This ruling came as a result of an 
application by the Interstate Transit 
Lines, owned by the Union Pacific 
Railroad Company, for permission to 
operate from Kansas City, Missouri, 
through Kansas City, Kansas, to 
Lawrence, Topeka, Manhatten, and 
Salina to the west line of the state. 
Heretofore this territory has been 
served by the Pickwick-Greyhound 
Company and the Cardinal Stage 
Lines, both of whom opposed the 


granting of a certificate to the Inter- 
state company on the ground that they 
had pioneered the business and, there- 
fore, were entitled to a monopoly on 
the same general principle of public 
service regulation that usually applies 
to other utility services. 

Notwithstanding the plea that the 
parent railroad company had pio- 
neered in the railroad business for 
more than sixty years and paid the 
state heavy taxes, the application was 
denied over a major portion of the 
route requested although it was per- 
mitted to do business between certain 
other points in competition with one 
of the established carriers. 

Heretofore in controversies over 
the establishment of new bus service 
it has been usual to find the rail car- 
riers urging the rule that the author- 
ity should not be granted without due 
consideration of the transportation 
service already being rendered. The 
Kansas Commission, however, is ap- 
parently of the opinion that it is a 
poor rule that will not work both 
ways, and the tables were turned when 
the Commission agreed with the posi- 
tion of the objecting bus carriers that 
the application of the Interstate 
Transit Lines could not be legally 
granted until the Commission had first 
required of the objecting companies 
additional service over the routes cov- 
ered by them: and they had refused to 
obey such an order. 


Re Interstate Transit Lines. 


e 


The Right of a City to Function as a Utility beyond Its 
Corporate Limits Is Sustained 


\ J ery often we are apt to lose sight 
of the fact that an incorporated 


subdivision, be it county, city, town, 
or village, is a municipal corporation 
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and, in many respects, it is just like 
any other corporation. It may sue 
and be sued. It has a charter and 
may do nothing beyond the powers 
granted expressly or by necessary im- 
plication in that charter. True it does 
not issue stock but it may issue bonds 
and certain other securities and its 
taxpayers are, for many purposes in 
the same position as stockholders. 

A municipal corporation is said to 
have a dual character. It may act in 
a governmental capacity or in a pro- 
prietary capacity. In the former it 
acts as an agency of the state for the 
better government of those who reside 
within the corporate limits, and in the 
latter it exercises powers and privi- 
leges for its own business. The the- 


ory of the proprietary capacity is that 
the powers are supposed not to be 


conferred from considerations con- 
nected with the government of the 
state but for the private advantage of 
the compact community which is in- 
corporated as a distinct legal person- 
ality or corporate individual, and as 
to such powers and to the property 
acquired thereunder and contracts 
made, the corporation is, in contem- 
plation of the law, regarded as a pri- 
vate corporation, or at least not pub- 
lic in the sense that the powers of the 
legislature over it or the rights repre- 
sented by it are omnipotent. 

The general rule is that a municipal 
corporation has no extraterritorial 
powers but the rule is not without ex- 
ception. The legislature has undoubt- 
ed authority to confer upon cities and 
towns jurisdiction for sanitary and 
police purposes in territory contigu- 
ous to the corporation. If a munici- 
pality owns and operates a water or 
lighting plant and has an excess of 
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water or current beyond the require- 
ments of its own residents which is 
available for disposal, it may make a 
sale of such excess to outside consum- 
ers. Without legislative power, how- 
ever, this functioning as a utility out- 
side of the corporate limits may not 
be assumed by the municipality. Even 
with such power it may only be done 
under certain conditions. 

An analysis of this right of a city 
to function as a utility outside of its 
corporate limits was made in a recent 
decision of the North Carolina su- 
preme court sustaining a legislative 
act authorizing the city of Fayette- 
ville to render a public utility service 
within a zone extending 3 miles be- 
yond the city limits when such service 
is maintained from profits arising 
from the business in the territory be- 
yond the corporate limits. 

The case came before the court in 
an action by an individual having an 
interest in certain electrical distribu- 
tion facilities situated in the territory 
adjacent to the city and within the 3- 
mile zone. He asked the court for an 
order restraining the city from paying 
out any of its funds for the purpose 
of erecting and maintaining an elec- 
tric transmission line beyond the cor- 
porate limits. In refusing the injunc- 
tion, Judge Adams, rendering the 
opinion of the court, stated that 
neither the amended city charter nor 
the statutory amendments contra- 
vened the Federal Constitution by re- 
quiring taxpayers to defray the ex- 
penses of the acquisition of the plant 
by the municipality since such acqui- 
sition if occurring was to be financed 
entirely out of earnings of the plant. 


Holmes v. Fayetteville, No. 285. 
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UNITED STATES SUPREME COURT 


Railroad Commission of State of 
California et al. 


Vv 


Los Angeles Railway Corporation 


{No. 60.] 
(— U. S. —, 74 L. ed. —, — Sup. Ct. Rep. —.) 


Constitutional law — Delegation of power — Statutory construction. 
1. In the absence of any state decision establishing the delegation of au- 
thority by the state to a certain municipality to make rate contracts with 
utilities, a Federal Court is required to construe the law against such 
delegation of powers in accordance with the usual rule of statutory con- 
struction in such cases, p. 4. 


Constitutional law — Delegation of powers — Statutory construction. 
2. A statute authorizing political subdivisions to grant authority for the 
laying of railroads in streets “under such restrictions and limitations” as 
they might provide was held too general to constitute a delegation of 
authority by the state to a municipality to make rate contracts with a rail- 
way utility, p. 5. 

Constitutional law — Delegation of powers — Municipal rate contracts. 
3. Delegation of power by the state to a municipality to énter into rate 
contracts with utilities must be plainly granted in express words, and 
should not be inferred from statutory interpretation, p. 5. 


Rates — Authority of the state — Municipal rate contracts. 


4. The state has power, upon the application of a utility through its Com- 
mission or otherwise, to terminate rates established by franchise contracts 
between its municipalities and such utilities, p. 6. 
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Courts — Construction of powers — Federal Court. 
5. Where there is no decision in the courts of the state as to the effect 
of proceedings before and action taken by the Commission, the Federal 
Court is required to construe applicable provisions of the local Consti- 
tution and statutes, p. 6. 

Rates — Superior Commission powers — Rate contracts — Confiscation. 


6. Where the Commission of a state having a policy that all utility rates 
shall be just and reasonable has twice assumed jurisdiction over a utility 
to determine just and reasonable rates without regard to the rates fixed 
in such utility’s franchise contract with a municipality, rates subsequently 
inadequate may be held confiscatory by the Federal Court, notwithstanding 
the existence of such franchise contracts, p. 6. 


Constitutional law — Rate making by municipalities — Delegation of powers. 
Statement that it is possible for a state to authorize a municipality by 
agreement to establish utility rates and thereby to suspend for a term of 
years not grossly excessive, the exertion of governmental power by legis- 
lative action to fix just compensation to be paid for services furnished by 
public utilities, p. 3. 

Rates — Contract with a city — Rate variations. 

Statement that where a city, empowered by the state to do so, makes a 
contract with a utility fixing the amounts to be paid for its service, such 
service may not be required for either more or less than the specified rate, 
even though such rate be excessive or inadequate, p. 3. 


[Branvets, Hotmes, and Stone, JJ., dissent.] 
[December 2, 1929.] 


A= by the Railroad Commission of California to the 
United States Supreme Court from the decree of the Fed- 
eral District Court for Southern California restraining the 
Commission from interfering with the putting into effect of 
increased rates by a street railway company; affirmed. For 
same case below, see 29 F. (2d) 140, P.U.R.1928E, 584. 


* 


Mr. Justice BuTLER delivered the Seventy-three granted between No- 


opinion of the Court. 

Appellee operates a street railway 
system and motor busses for the 
transportation of passengers in the 
city of Los Angeles and in other parts 
of the county of Los Angeles. Its 
cars are operated on tracks laid in the 
streets under authority of 102 fran- 
chises granted from time to time since 
1886. A few were obtained from the 
county; the others were granted by 
the city. 


vember 28, 1890, and October 21, 
1918, covering 113.41 miles, provide 
that “the rate of fare . . . shall 
not exceed 5 cents.” 

Eighteen granted between March 
2, 1920, and January 21, 1928, cover- 
ing 12.33 miles, provide that “the rate 
of fare shall not be more 
than 5 cents except upon a 
showing before a competent authority 
having jurisdiction over rates of fare 
that such greater charge is justified.” 
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The remaining eleven, covering 
10.5 miles, were granted at various 
times from 1886 to 1923; none of 
them provides that the fare shall not 
exceed 5 cents; but it may be assumed 
that under the provisions of the other 
ordinances a fare of 5 cents was made 
applicable over all lines. Prior to the 
decree in this case the basic fare 
charged was 5 cents. 

Maintaining that its existing rates 
were not sufficient to yield a reason- 
able return, the company, November 
16, 1926, applied to the Commission 
for authority to increase the basic fare 
to 7 cents in cash or 6} cents in tokens 
to be furnished by the company, four 
for 25 cents. The Commission, March 
26, 1928, P.U.R.1928D, 75, made a 
report and by an order denied the ap- 
plication. A petition for rehearing 
was denied. 


June 22, 1928, the company brought 
this suit to have the rates and order 
adjudged. confiscatory and for tempo- 
rary and permanent injunctions re- 
straining the Commission from en- 
forcing them. The city intervened as 


party defendant. The case came on 
for hearing before three judges on an 
application for temporary injunction. 
U. S. C. Tit. 28, § 380. Affidavits 
were submitted, a transcript of all the 
evidence before the Commission was 
received and the parties stipulated that 
thereon the case should be finally de- 
termined on the merits. The court 
found that the rates will not permit 
the company to earn a reasonable re- 
turn and are confiscatory ; and by its 
decree permanently enjoined the Com- 
mission from enforcing them. 

The sole controversy is whether the 
company is bound by contract with the 
city to continue to serve for the fares 


specified in the franchises—it being 
conceded that the finding below re- 
specting the inadequacy of the 5-cent 
fare is sustained by the evidence. Ap- 
pellants contend that at all times the 
city had power to establish rates by 
agreement and that the franchise pro- 
visions constitute binding contracts 
that are still in force. On the other 
hand the company maintains that the 
state never so empowered the city; 
and it insists that, if the power was 
given and any such contracts were 
made, they have been abrogated. 

1. It is possible for a state to au- 
thorize a municipal corporation by 
agreement to establish public service 
rates and thereby to suspend for a 
term of years not grossly excessive the 
exertion of governmental power by 
legislative action to fix just compen- 
sation to be paid for service furnished 
by public utilities. Detroit v. Detroit 
Citizens’ Street R. Co. (1902) 184 
U. S. 368, 382, 46 L. ed. 592, 22 Sup. 
Ct. Rep. 410; Vicksburg v. Vicksburg 
Waterworks Co. (1907) 206 U. S. 
496, 508, 515, 51 L. ed. 1155, 27 Sup. 
Ct. Rep. 762; St. Cloud Pub. Service 
Co. v. St. Cloud (1924) 265 U. S. 
352, 355, 68 L. ed. 1050, 44 Sup. Ct. 
Rep. 492. And where a city, em- 
powered by the state so to do, makes 
a contract with a public utility fixing 
the amounts to be paid for its service, 
the latter may not be required to serve 
for less even if the specified rates are 
unreasonably high. Detroit v. Detroit 
Citizens’ R. Co. supra, at p, 389. And, 
in such case, the courts may not re- 
lieve the utility from its obligation to 
serve at the agreed rates however in- 
adequate they may prove to be. St. 
Cloud Pub. Service Co. v. St. Cloud, 
supra, 
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[1] This court is bound by the de- 
cisions of the highest courts of the 
states as to the powers of their mu- 
nicipalities. Georgia R. & Power Co. 
v. Decatur (1923) 262 U. S. 432, 
438, 67 L. ed. 1065, P.U.R.1923E, 
387, 43 Sup. Ct. Rep. 613. Our at- 
tention has not been called to any Cali- 
fornia decision, and we think there is 
none, which decides that the state 
legislature has empowered Los An- 
geles to establish rates by contract. 
This Court is, therefore, required to 
construe the state laws on which ap- 
pellants rely. As it is in the public 


interest that all doubts be resolved in 
favor of the right of the state from 
time to time to prescribe rates, a grant 
of authority to surrender the power 
is not to be inferred in the absence of 
a plain expression of purpose to that 


end. The delegation of authority to 
give up or suspend the power of rate 
regulation will not be found more 
readily than would an intention on the 
part of the state to authorize the bar- 
gaining away of its power to tax. 
Providence Bank v. Billings (1830) 
4 Pet. 514, 561, 7 L. ed. 939; Rail- 
road Commission Cases (1886) 116 
U. S. 307, 325, 29 L. ed. 636, 6 Sup. 
Ct. Rep. 334; Freeport Water Co. v. 
Freeport (1901) 180 U. S. 587, 599, 
45 L. ed. 679, 21 Sup. Ct. Rep. 493; 
Stanislaus County v. San Joaquin & 
K. R. Canal & Irrig. Co. (1904) 192 
U. S. 201, 210, 48 L. ed. 406, 24 Sup. 
Ct. Rep. 241; Puget Sound Traction, 
Light & P. Co. v. Reynolds (1917) 
244 U. S. 574, 579, 61 L. ed. 1325, 
P.U.R.1917F, 57, 37 Sup. Ct. Rep. 
705. 

This court applied the established 
rule in Home Teleph. & Teleg. Co. v. 
Los Angeles (1908) 211 U. S. 265, 


53 L. ed. 176, 29 Sup. Ct. Rep. 50. 
That company’s franchise was granted 
under the Broughton Franchise Act 
which provided that every such fran- 
chise “shall be granted upon the con- 
ditions in this act provided and not 
otherwise.” The city charter gave 
power to its council to fix charges for 
telephone service. The franchise 
stated that the rates should not ex- 
ceed specified amounts. An ordinance 
prescribing lower rates was passed. 
The company brought suit for injunc- 
tion against its enforcement on the 
ground that the ordinance violated the 
contract clause of the Constitution of 
the United States. The city insisted 
that it had not been empowered by the 
state to make such a contract, and this 
Court upheld its contention. It said 
(p. 273): “The surrender, by con- 
tract, of a power of government, 
though in certain well-defined cases it 
may be made by legislative authority, 
is a very grave act, and the surrender 
itself, as well as the authority to make 
it, must be closely scrutinized. 

The general powers of a municipality 
or of any other political subdivision 
of the state are not sufficient. Specific 
authority for that purpose is re- 
quired.” And dealing with the char- 
ter provision there relied on by the 
company the court said (p. 274): 
“The charter gave to the council the 
power ‘by ordinance to regu- 
late telephone service and the use of 
telephones within the city, 

and to fix and determine the charges 
for telephones and telephone service 
and connections.’ This is an ample 
authority to exercise the government- 
al power . . but entirely unfitted 
to describe the authority to contract. 
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It authorizes command, but not agree- 
ment.” 

[2] Section 470 of the Civil Code 
(March 21, 1872) cited by appel- 
lants merely regulates procedure. 
Section 497 authorizes political sub- 
divisions to grant authority for the 
laying of railroads in streets “under 
such restrictions and limitations” as 
they may provide. Stats. 1891, p. 12. 
This is too general. The clause in 
§ 501 (Stats. 1903, p. 172) provid- 
ing that the rate of fare in municipal- 
ities of the first class “must not ex- 
ceed 5 cents” does not relate to the 
power to contract, and plainly has no 
application here because Los Angeles 
never belonged to that class. 

[3] Section 1 of the Broughton 
Franchise Act’ provides that fran- 
chises “shall be granted upon the con- 
ditions in this Act provided and not 
otherwise.” The Act requires the sale 
of such franchises upon advertise- 
ment stating the character of the fran- 
chise or privilege proposed to be 
granted, but it nowhere expressly em- 
powers the city to establish rates by 
contract. This Court in the Home 
Telephone Company Case, supra, 


dealt with the quoted provision. It 
said (p. 275): “Here is an emphatic 
caution against reading into the act 
any conditions which are not clearly 
expressed in the act itself. . . . It 
cannot be supposed that the legislature 
intended that so significant and im- 
portant an authority as that of con- 
tracting away a power of regulation 
conferred by the charter should be in- 
ferred from the act in the absence of 
a grant in express words. But there 
is no such grant.” And, so far as 
concerns the matter under considera- 
tion, the Act was not expanded by the 
amendment of June 8, 1915. It au- 
thorizes grantors of such franchises 
to impose such additional terms and 
conditions “whether governmental or 
contractual in character’ as in their 
judgment are in the public interest. 
This general language does not 
measure up to the rule earlier invoked 
here by Los Angeles and applied by 
this court in the Home Telephone 
Company Case, supra. 

The appellants invoke provisions of 
the city charter which are printed in 
the margin.* But it requires no dis- 
cussion to show that they are not suffi- 





1Its first sentence, as originally enacted, 
read: “Every franchise or privilege to 
- construct or operate . railroads 

a along or upon any public street or 
highway, or to exercise any other privilege 
whatever hereafter proposed to be granted 
by . . . governing or legislative body of 
 aaeen shall be granted 
upon the conditions in this Act provided, and 
not otherwise.” Stats. 1893, p. 288. The Act 
was amended in 1897 (Stats. 1897, pp. 135, 
172) ; re-enacted in 1901 (Stats. 1901, p. 265) 
and 1905 (Stats. 1905, p. 777) and amended 
in 1909. Stats. 1909, p. 105. The first sen- 
tence has remained substantially the same. 
The amendment of June 8, 1915 (Stats. 1915, 
p. 1300) inserted immediately after this sen- 
tence: “The grantor may, however, in such 
franchise impose such other and additional 
terms and conditions not in conflict herewith, 
whether governmental or contractual in char- 


acter, as in the judgment of the legislative 
body thereof are to the public interest.” 

2 Art. I, § 2(25) (February 16, 1905) Stats. 
905, p. 994, providing that no franchise for 
use of public streets should be granted by the 
city except by a specified vote nor for a 
term of more than 21 years and that “Every 
grant ‘ shall make adequate provision 
by way of forfeiture . . or otherwise to 
secure efficiency of public service at reason- 
able rates and the maintenance of the prop- 
erty in good order throughout the term of 


the grant. 

Art. I, § 2(30) (March 25, 1911) Stats. 
1911, p. 2063: “The city . . . shall have 
the right and power: to fix and 
determine the rates . .. for .. . the 
conveyance of passengers . by means 
of street railway .. . cars. . .. To 
regulate, subject to the provisions of the 
Constitution of the state of California, the 
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cient to empower the city by contract 
to establish rates. In support of their 
claim, they cite Columbus R. Power 
& Light Co. v. Columbus (1919) 249 
U. S. 399, 63 L. ed. 669, P.U.R. 
1919D, 239, 39 Sup. Ct. Rep. 349, 
6 A.L.R. 1648; Opelika v. Opelika 
Sewer Co. (1924) 265 U. S. 215, 68 
L. ed. 985, P.U.R.1924E, 176, 44 
Sup. Ct. Rep. 517; St. Cloud Pub. 
Service Co. v. St. Cloud (1924) 265 
U. S. 352, 68 L. ed. 1050, 44 Sup. 
Ct. Rep. 492, and Southern Utilities 
Co. v. Palatka (1925) 268 U. S. 232, 
69 L. ed. 930, P.U.R.1925D, 105, 45 
Sup. Ct. Rep. 488. But the Colum- 
bus Case, supra, did not involve, and 
this Court did not there decide, the 
question of power. See p. 407 of 249 


U. S. and 194 U. S. 517, 532, 534, 
48 L. ed. 1102, 24 Sup. Ct. Rep. 756. 


And in the other cases, we followed 
the decisions of the courts of the re- 
spective states. 

[4] Appellants have failed to sus- 
tain their contention that the city was 
empowered to make such rate con- 
tracts. 

2. But assuming that the fares were 
established by the franchise contracts 
we are of opinion that such contracts 
have been abrogated. The state had 
power upon the company’s applica- 
tion, through its Commission or other- 
wise, to terminate them. Pawhuska 
v. Pawhuska Oil & Gas Co. (1919) 
250 U. S. 394, 63 L. ed. 1054, P.U.R. 
1919E, 178, 39 Sup. Ct. Rep. 526; 
Trenton v. New Jersey (1923) 262 
U. S. 182, 186, 67 L. ed. 937, 43 Sup. 
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Ct. Rep. 534, 29 A.L.R. 1471; Hen- J 


derson Water Co. v. Corporation 
Commission (1925) 269 U. S. 278, 
70 L. ed. 273, P.U.R.1926B, 666, 46 
Sup. Ct. Rep. 112; Denney v. Pacific 
Teleph. & Teleg. Co. (1928) 276 U. 
S. 97, 72 L. ed. 483, P.U.R.1928C, 
408, 48 Sup. Ct. Rep. 223. 

[5, 6] November 30, 1918, the 
company applied to have the Commis- 
sion investigate its service and finan- 
cial condition and for an order au- 
thorizing it to “so operate its system 
and change its rates that the income 
will be sufficient to pay the costs of 
the service.” May 31, 1921, the Com- 
mission found that the existing fares 
would not permit the company to col- 
lect enough to enable it to provide 
adequate service. See 19 Cal. R. C. 
R. 980, P.U.R.1922A, 66, 90. And 
it made an order permitting a small 
increase. The company did not ac- 
cept it, but applied for a rehearing. 
After several postponements the case 
was stricken from the calendar, and 
some years later the company asked 
that its application be dismissed. The 
Commission, October 18, 1926, grant- 
ed the company’s request and also re- 
voked the order. 

Shortly thereafter the company ap- 
plied for a basic fare of 7 cents in 
cash or 6} cents in tokens. The fares 
so proposed were substantially higher 
than those which were not accepted 
by the company. Again the Commis- 
sion made extensive investigations. 
And March 26, 1928, P.U.R.1928D, 
75, it filed a report which contained 





construction and operation oe... ee 
, § 2(40), being § 2(25), gupre, 

foe amended March 11, 1913) Stats. 191 

1633: “The city . . . shall have the right 


and power: To grant franchises, 


for furnishing . . . transportation . 

or any other public service; to prescribe the 
terms and conditions of any such E cayes and 
to prescribe by ordinance . . . the method 
of procedure for making ilk grants ; 
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findings as to the value of the prop- 
erty, operating revenues, operating 
expenses including cost of deprecia- 
tion and taxes, amount available for 
return, average net income for five 
years ending with 1926, stated that 
the cost of operation might be re- 
duced, and concluded that by reason 
of such facts the rates of fare charged 
by the company were not unreasonable 
and that the rates proposed would be 
unjust and unreasonable. And the 
Commission made an order denying 
the company’s application. 

There is no decision in the courts 
of the state as to the effect of the 
proceedings before and action taken 
by the Commission, and, therefore, 
we are required to construe the ap- 
plicable provisions of the local con- 
stitution and statutes. Denney v. 
Pacific Teleph. & Teleg. Co. supra, 
at p. 101. Under the state Consti- 
tution, Art. XII, § 23, as amended 
November 3, 1914, and the Public 
Utilities Act of April 23, 1915, the 
Commission has exclusive power to 
regulate rates. And § 27 of the Act ® 
gave to street railway companies the 
right to charge more than 5 cents 
upon showing before the Commission 
that the higher charge is justified. 
No distinction is made between rates 
established by franchise contracts and 
those otherwise fixed. Fares may not 
be changed without approval of the 


Commission. The policy of the state 
is that all rates shall be just and rea- 
sonable (§ 15) and the Commission 
is directed, whenever after hearing 
had upon its own motion or upon 
complaint it shall find that rates are 
unjust or insufficient, to determine 
the just and reasonable rates there- 
after to be observed. § 32 (a).* The 
language used in Denney v. Pacific 
Tel-ph. & Teleg. Co. supra, at p. 102, 
P.U.R. 1928C, at p. 412, is pertinent 
here. “The Department made its in- 
vestigation and order without regard 
to the franchise rates and treated the 
questions presented as unaffected 
thereby. It exercised the power and 
duty to fix reasonable and compensa- 
tory rates irrespective of any previous 
municipal action. We must treat the 
result as a bona fide effort to comply 
with the local statute.” 

The proceedings before the Com- 
mission and its orders clearly show 
that it twice took jurisdiction to de- 
termine just and reasonable rates. Its 
order of May 31, 1921, P.U.R.1922A, 
66, by reason of the company’s failure 
to put in the increased rates never be- 
came operative and finally was vacat- 
ed. The report and order of March 
26, 1928, P.U.R.1928D, 75, found 
that existing rates were just and rea- 
sonable and in legal effect required the 
company to continue to observe them. 
The court below found the rates con- 





3Section 27 declares that fares of more 
than 5 cents shall not be charged on street 
tailroads “except upon a showing before the 
Commission that such greater charge is jus- 
tified ; provided, that until the decision of the 
Commission upon such showing, a street 
railroad . - may continue to 
. . receive the fare lawfully 7 _— on 
November 3, 1914. Stats. 1915, p. 
* Section 32(a): “Whenever Me Pcie 
sion, after a hearing had upon its own mo- 


tion or upon complaint, shall find thet the 
rates collected by any public utility 

. are unjust, unreasonable, discrimina- 
tory, or preferential, or in anywise in viola- 
tion of any provision of law or that such 
rates .. . are insufficient, the Commission 
shall determine the just, reasonable, or suffi- 
cient rates . . to be thereafter observed 
and in force, and shall fix the same by or- 
8 as hereinafter provided.” Stats. 1915, p. 
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fiscatory, and appellants do not here 
question that finding. 
Decree affirmed. 


Mr. Justice McReyNotps is of 
opinion that, as our finding that the 
city had no power to make rate con- 
tracts is sufficient to dispose of the 
case, it would be better not to take up 
the second point. 


Mr. Justice BRANDEIS, dissenting: 
The railway claims that the Commis- 
sion’s refusal to authorize a fare 
higher than 5 cents confiscates its 
property. The city and the Commis- 
sion do not insist here that the 5-cent 
fare is compensatory; and they con- 
cede that, since 1915, the latter has 
had jurisdiction to authorize a higher 
fare. They defend solely on the 
ground that the railway bound itself 
by contracts not to charge more; that 
these contract provisions are still in 
force, except as modified by the Act 
of 1915 empowering the Commission 
to authorize changes in the rate; that 
an alleged error of the Commission 
in refusing authority to charge more 
can be corrected only by proceedings 
brought in the supreme court of the 
state to compel the Commission to do 
its duty; and that the lower court’s 
finding that the rate is noncompen- 
satory is, therefore, immaterial. 

The district court recognized that 
such contracts, if existing, would be 
a complete defense to this suit. Co- 
lumbus R. Power & Light Co. v. 
Columbus (1919) 249 U. S. 399, 63 
L. ed. 669, P.U.R.1919D, 239, 39 
Sup. Ct. Rep. 349, 6 A.L.R. 1648; 
Georgia R. & Power Co. v. Decatur 
(1923) 262 U. S. 432, 67 L. ed. 1065, 
P.U.R.1923E, 387, 43 Sup. Ct. Rep. 
613; Opelika v. Opelika Sewer Co. 


8 


(1924) 265 U. S. 215, 68 L. ed. 985, 
P.U.R.1924E, 176, 44 Sup. Ct. Rep. 
517; St. Cloud Pub. Service Co. v. 
St. Cloud (1924) 265 U. S. 352, 68 
L. ed. 1050, 44 Sup. Ct. Rep. 492; 
Southern Utilities Co. v. Palatka 
(1925) 268 U. S. 232, 69 L. ed. 930, 
P.U.R.1925D, 105, 45 Sup. Ct. Rep. 
488, expressed a strong doubt wheth- 
er the city ever had the power to con- 
tract concerning the rate of fare; and, 
declining to pass upon that question, 
granted the relief prayed for solely on 
the ground that any such contract 
right which existed had been abro- 
gated. 

The franchises under which the 
railway is operating are confessedly 
contracts. The words used concern- 
ing the rate of fare are apt ones to 
express contractual obligations. The 
railway contends, however, that the 
fare provisions were not intended to 
be contracts, and that, if they were so 
intended, they were not binding, be- 
cause neither the city nor the county 
had the power to contract as to the 
rate of fare. It insists further that 
if the fare provisions were originally 
binding as contracts, they were abro- 
gated in 1921 or 1928 by action of the 
Commission. 

First. Most of the franchises were 
granted before the state had vested in 
the Commission power to regulate 
street railway rates or had expressly 
reserved to itself, otherwise, the pow- 
er to change rates theretofore fixed 
by ordinance. This power of regula- 
tion was first expressly conferred up- 
on the Commission in 1915, by amend- 
ments to §§ 13, 27, and 63 of the Pub- 
lic Utilities Act, Stats. 1915, p. 115, 
made pursuant to an amendment of 
§ 23 of Article XII of the California 
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Constitution adopted November 3, 
1914. These enactments did not pur- 
port to abrogate any existing contract. 
Nor did they purport to take from the 
city or from the county any power 
theretofore possessed to make a con- 
tract concerning the rate of fare. 
Their effect was merely to make any 
such contract, whether theretofore or 
thereafter entered into, subject to 
change by the Commission. Unless 
and until so changed a contractual 
fare fixed by franchise remains in full 
force. Henderson Water Co. v. Cor- 
poration Commission (1925) 269 U. 
S. 278, 281, 282, 70 L. ed. 273, P.U.R. 
1926B, 666, 46 Sup. Ct. Rep. 112. 
Consequently, it is not here claimed 
that these enactments alone abrogat- 
ed the alleged contracts as to rate of 
fare. 

Second. The railway contends, 


however, that the Commission abro- 
gated the fare contracts by its action 
taken in 1921 pursuant to this legis- 


lation. The facts are these. In 1918, 
the railway asked the Commission to 
make an investigation of its service 
and its financial condition and for an 
order enabling it to so operate its 
system that the income would be suffi- 
cient to pay the cost of the service. 
In that application the railway ex- 
pressly disclaimed any desire to in- 
crease its rate of fare, but about two 
years later, it made a supplemental 
application for leave to do so. On 
May 31, 1921, 19 Cal. R. C. R. 980, 
1002, P.U.R.1922A, 66, the Commis- 
sion made a report in which it de- 
clared that an increase in the fare in 
some form should be granted; and 
that the railway be authorized “to file 
with the Commission and put into ef- 
fect within thirty days from the date 


of this order a schedule of rates in- 
creasing the present basic 5-cent fare 
to 6 cents,” ten tickets for 50 cents. 
The railway did not file a schedule of 
fares. Instead, it moved for a re- 
hearing. That motion was promptly 
set down for hearing by the Commis- 
sion, but was never heard. For the 
railway asked first for an adjourn- 
ment ; then that its motion be stricken 
from the calendar; and finally, that 


‘an order be entered setting aside the 


decision made and dismissing the en- 
tire proceeding, including the applica- 
tion for increase of fare. This re- 
quest of the railway was granted, the 
order of dismissal reciting that the 
authorization to increase the fare had 
“been suspended by virtue of the 
pendency of a petition for rehearing,” 
as the statutes provided. Public Util- 
ity Act, § 66. Obviously, this action 
taken in 1921 cannot be deemed an 
abrogation or modification of any 
existing fare provision of the fran- 
chises, unless it be held that mere 
entry by the Commission upon an en- 
quiry as to the rate of fare, as com- 
manded by the statute, has that effect. 
Reason and authority are to the con- 
trary. 

Third. Nor did the action taken by 
the Commission in 1928, in the pro- 
ceedings now under review, abrogate 
any existing fare provision. There 
also the Commission took jurisdiction, 
as it was by the statute required to do. 
It refused to authorize a higher fare, 
because it concluded that for the past 
five years the railway had been earn- 
ing an average annual return of 7.1 
per cent; that it was not being effi- 
ciently operated ; that the management 
had failed to introduce certain econo- 
mies previously recommended which 
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would have increased its net earnings ; 
and that for these reasons the exist- 
ing 5-cent fare was just and reason- 
able. The Commission may have 
erred in its judgment, but it is clear 
that it did not change the rate of fare. 
In Georgia R. & Power Co. v. Decatur 
(1923) 262 U. S. 432, 439, 67 L. ed. 
1065, P.U.R.1923E, 387, 43 Sup. Ct. 
Rep. 613, it was held that the assump- 
tion of jurisdiction by the Commis- 
sion to the extent of affirmatively 
ordering the continuance of existing 
transfer privileges did not effect an 
abrogation of an existing contract 
provision relating thereto, since such 
action did not conflict with the terms 
of the contract. Compare Los An- 
geles v. Los Angeles City Water Co. 
(1900) 177 U. S. 558, 578-84, 44 L. 
ed. 886, 20 Sup. Ct. Rep. 736; Min- 
neapolis, Chicago, M. & St. P. R. Co. 
v. Minneapolis Street R. Co. (1910) 
215 U. S. 417, 435, 54 L. ed. 259, 30 
Sup. Ct. Rep. 118. In Denney v. Pa- 
cific Teleph. & Teleg. Co. (1928) 276 
U. S. 97, 72 L. ed. 483, P.U.R.1928C, 
408, 48 Sup. Ct. Rep. 223, the Com- 
mission had previously granted an in- 
crease in fare of which the company 
had availed itself. 

Assuming that the railway was 
bound by contract to maintain a 5- 
cent fare, it could be relieved from its 
obligation only by the Commission. 
Had the Commission authorized an 
increase in fare, it would still be ques- 
tionable whether the contract would 
have been thereby abrogated or only 
modified by making the Railway’s 
obligation less onerous. Surely, the 
Commission’s refusal to grant any 
help, because in its opinion none is 
needed, cannot have the anomalous 


effect of entirely relieving the railway 
of its obligation. 

Fourth. If the district court erred 
in holding that the action taken in 
1921 ‘and 1928 had the effect of abro- 
gating any existing contract, there 
must be a determination whether such 
contracts did exist, in fact and law. 
It was assumed by the district court 
and by counsel in this Court that if 
the city lacked the power to bind it- 
self contractually by the fare pro- 
visions, the railway could -not be 
bound thereby. This conclusion is not 
commanded by logic or by the law of 
contracts. Lack of power in the mu- 
nicipality to bind itself is a factor to 
be considered in determining whether 
the parties intended to enter into a 
contract. But, if they did, the rail- 
way’s promise need not fail for lack 
of mutuality. The law does not re- 
quire that a particular contractual ob- 
ligation must be supported by a cor- 
responding counter-obligation. It is 
conceded that the city possessed the 
power to enter into the franchise con- 
tract. The contention is merely that 
it could not surrender its power to 
regulate rates. But there is nothing 
in the fare provisions to indicate that 
the city attempted to do that. These 
provisions in terms bind only the rail- 
way. The railway unquestionably 
had power to agree to charge a fixed 
fare. The grant of the franchise is 
sufficient consideration, if so intended, 
for any number of contractual obliga- 
tions which the railway may have 
chosen to assume. In Southern Iowa 
Electric Co. v. Chariton (1921) 255 
U. S. 539, 65 L. ed. 764, P.U.R. 
1921D, 275, 41 Sup. Ct. Rep. 400, a 
case coming from Iowa, it was held, 
following Iowa decisions, that since 
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the city lacked power to bind itself, 
there was no contract. And there is 
a statement to that effect in San An- 
tonio v. San Antonio Pub. Service Co. 
(1921) 255 U. S. 547, 556, 65 L. ed. 
777, P.U.R.1921D, 412, 41 Sup. Ct. 
Rep. 428. But in Southern Utilities 
Co. v. Palatka (1925) 268 U. S. 232, 
233, 69 L. ed. 930, P.U.R.1925D, 
105, 45 Sup. Ct. Rep. 488, the ques- 
tion was expressly left open. Obvious- 
ly, that is a matter of state law on 
which the decisions of this Court are 
not controlling. 

Fifth. If it be true that the rail- 
way is not bound by the fare pro- 
visions, unless the city had power to 
bind itself in that respect, it is neces- 
sary to determine whether the city 
had that power and whether the par- 
ties did in fact contract as to the rate 
of fare. Whether the city had the 
power is, of course, a question of state 
law. In California, the Constitution 
and the statutes leave the question in 
doubt. Counsel agree that there is 
no decision in any court of the state 
directly in point. They reason from 
policy and analogy. In support of 
their several contentions they cite, in 
the aggregate, 30 decisions of the 
California courts, 15 statutes of the 
state, besides 3 provisions of its code 
and 7 provisions of its Constitution. 
The decisions referred to occupy 308 
pages of the official reports; the sec- 
tions of the Constitution, code, and 
statutes, 173 pages. Moreover, the 
102 franchises here involved were 
granted at many different times be- 
tween 1886 and 1927. And during 
that long period, there have been 
amendments both of relevant statutes 
and of the Constitution. The city or 
the county may have had the power 
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to contract as to the rate of fare at 
one time and not at another. If it is 
held that the city or the county ever 
had the power to contract as to rate 
of fare, it will be necessary to examine 
the 102 franchises to see whether the 
power was exercised. It may then be 
that some of the franchises contain 
valid fare contracts, while others do 
not. In that event, the relief to be 
granted will involve passing also on 
matters of detail. 

In my opinion, these questions of 
statutery construction, and all mat- 
ters of detail, should, in the first in- 
stance, be decided by the trial court. 
To that end, the judgment of the dis- 
trict court should be vacated and the 
case remanded for further proceed- 
ings, without costs to either party in 
this Court. Pending the decision of 
the trial court an interlocutory injunc- 
tion should issue. Compare Ham- 
mond v. Schappi Bus Line (1927) 
275 U. S. 164, 72 L. ed. 218, P.U.R. 
1928A, 388, 48 Sup. Ct. Rep. 66; 
Hammond v. Farina Bus Line & 
Transp. Co. (1927) 275 U. S. 173, 
72 L. ed. 222, P.U.R.1928A, 382, 48 
Sup. Ct. Rep. 70; Ohio Oil Co. v. 
Conway (1929) 279 U. S. 813, 73 
L. ed. —, 49 Sup. Ct. Rep. 256. It 
is a serious task for us to construe and 
apply the written law of California. 
Compare Gilchrist v. Interborough 
Rapid Transit Co. (1929) 279 U. S. 
159, 207-209, 73 L. ed. —, P.U.R. 
1929B, 434, 49 Sup. Ct. Rep. 282. 
To “one brought up within it, vary- 
ing emphasis, tacit assumptions, un- 
written practices, a thousand in- 
fluences gained only from life, may 
give to the different parts wholly new 
values that logic and grammar never 
could have got from the books.” 








UNITED STATES SUPREME COURT 


Diaz v. Gonzalez (1923) 261 U. S. 
102, 106, 67 L. ed. 550, 43 Sup. Ct. 
Rep. 286. This Court is not peculi- 
arly ritted for that work. We may 
properly postpone the irksome burden 
of examining the many relevant state 
statutes and decisions until we shall 
have had the aid which would be af- 
forded by a thorough consideration of 
them by the judges of the district 
court, who are presumably more fa- 
miliar with the law of California than 
we are. The practice is one frequent- 
ly followed by this Court.* 

In the case at bar, there are per- 
suasive reasons for adopting the 


course suggested. The subject mat- 
ter of this litigation is local to Cali- 
fornia. The parties are all citizens 
of that state and creatures of its legis- 
lature. Since the railway denies that 
there ever was a valid contract gov- 
erning the rate and asserts that if any 
such existed they have been abrogated, 
the contract clause of the Federal Con- 
stitution is not involved. The alleged 
existence of contracts concerning the 
rate of fare presents the fundamental 
issue of the case. Whether such con- 


tracts exist, or ever existed, depends 
wholly upon the construction to be 
given to laws of the State. 


Upon 





1 This course was pursued in the following, 
among other cases, in which a lower Federal 
Court erroneously left undecided a question 
of local law or of its application, Gainesville 
v. Brown-Crummer Investment Co. (1928) 
277 U. S. 54, 61, 72 L. ed. 781, 48 Sup. Ct. 
Rep. 454; Hammond v. Schappi Bus Line, 
supra; Hammond v. Farina Bus Line & 
Transp. Co. sx/ra; Wilson Cypress Co. v. 
Del Pozo y Marcos (1915) 236 U. S. 635, 
656, 7, 59 L. ed. 758, 35 Sup. Ct. Rep. 446, in 
the following cases in which the lower court 
erroneously left undetermined a question of 
fact, Security Mortgage Co. v. Powers 
(1928) 278 U. S. 149, 159, 73 L. ed. —, 49 
Sup. Ct. Rep. 84; United “ns v. Magnolia 
Petroleum Co. (1928) 276 U. 160, 164, 5, 
72 L. ed. 509, 48 Sup. Ct. Rep 86. United 
States v. Brims (1926) 272 U. *S. 549, 553, 71 
L. ed. 403, 47 Sup. Ct. Rep. 169; Gerdes v. 
Lustgarten (1924) 266 U. S. 321, 69 L. ed. 
- 45 Sup. Ct. Rep. 107; Chastleton Corp. 

Sinclair (1924) 264 U. ’s. 543, 548, 68 L. 
ed. 841, 44 Sup. Ct. Rep. 405; Vitelli & Son 
v. United States (i919) 250 U. S. 355, 359, 
63 L. ed. 1028, 39 Sup. Ct. Rep. 544; Southern 
P. Co. v. Bogert (1919) 250 U. S. 483, 494, 
497, 63 L. ed. 1099, 39 Sup. Ct. Rep. 533; 
Union P. R. Co. v. Weld County (1918) 247 
U. S. 282, 287, 62 L. ed. 1110, 38 Sup. Ct. 
Rep. 510; Marconi Wireless Teleg. Co. v. 
Simon (1918) 246 U. S. 46, 57, 62 L. ed. 
568, 38 Sup. Ct. Rep. 275; Owensboro v. 
Owensboro Waterworks Co. (1903) 191 U. 
S. 358, 372, 48 L. ed. 217, 24 Sup. Ct. Rep. 
82; Chicago, M. & St. P. R. Co. v. Tompkins 
(1900) 176 U. S. 167, 180, 44 L. ed. 417, 20 
Sup. Ct. Rep. 336, in the following cases 
in which the circuit court of appeals did not 
review the merits because of an erroneous 
view of the jurisdiction of the district court, 
Guardian Savings & Trust Co. v. Road 


Improv. Dist. (1925) 267 U. S. 1, 7, 69 L. 
ed. 45 Sup. Ct. Rep. 201; ‘Brown v. 
Fletcher ( an US 583, 


) 

L. ed. 1128, 35 Sup. Ct. Rep. 750; cf. Louie 
v. United States (1921) 254 U. S. 548, 551, 
65 L. ed. 399, 41 Sup. Ct. Rep. 188, in the 
following cases in which the circuit court 
of appeals restricted its review because it 
erroneously regarded the action as one at 
law instead of a suit in equity, Twist-v. 
Prairie Oil & Gas Co. (1927) 274 U. S. 684, 

692, 71 L. ed. 1297, 47 Sup. Ct. Rep. 755; 
Liberty Oil Co. v. Condon Nat. Bank (1922) 
260 U. S. 235, 245, 67 L. ed. 232, 43 Sup. Ct. 
Rep. 118, in the following cases in which the 
circuit court of appeals erroneously narrowed 
the scope of its review for other reasons, 
Krauss Bros. Lumber Co. v. Mellon (1928) 
276 U. S. 386, 394, 72 L. ed. 620, 48 Sup. Ct. 
Rep. 358; National Brake & Electric Co. v. 
Christensen (1921) 254 U. S. 425, 432, 65 
L. ed. 341, 41 Sup. Ct. Rep. 154; in the fol- 
lowing cases in which the state court placed 
its decision on an erroneous view of Federal 
law, and, therefore, did not consider the 
questions of local law involved, Chicago & 
N. W. R. v. Durham Co. (1926) an U.S * 
251, 257-8, 70 L. ed. 931, 46 Sup. Ct. ke 
509; Sioux City Bridge Co. v. Dakota Coun- 
ty (1923 260 U. S. 441, 445-7, 67 L. ed 
340, 43 Sup. Ct. Rep. 190; Ward v. Love 
County (1920) 253 U. S. 17, 25, 64 L. ed. 
751, 40 Sup. Ct. Rep. 419. In all of these 
cases, this Court recognized its undoubted 
power to decide the matters erroneously left 
undetermined by the courts below; but it pre- 
ferred to remand the cases for further pro- 
ceedings, either on the ground that the deter- 
mination of the undecided issues was too bur- 
densome a task, or on the ground that those 
issues should more appropriately be decided, 
in the first instance, by the lower courts. 
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these questions, the decision of the 
supreme court of California would 
presumably have been accepted by this 
Court, if the case had come here on 
appeal from it. Compare Georgia R. 
& Power Co. v. Decatur (1923) 262 
U. S. 432, 438, 67 L. ed. 1065, P.U.R. 
1923E, 387, 43 Sup. Ct. Rep. 613; 
Appleby v. New York (1926) 271 U. 
S. 364, 380, 70 L. ed. 992, 46 Sup. 
Ct. Rep. 569. 

The constitutional claim of confis- 
cation gave jurisdiction to the district 
court. We may be required, there- 
fore, to pass, at some time, upon these 
questions of state law. And we may 
do so now. But the special province 
of this Court is the Federal law. The 
construction and application of the 
Constitution of the United States and 
of the legislation of Congress is its 
most important function. In order 
to give adequate consideration to the 
adjudication of great issues of gov- 
ernment,. it must, so far as possible 
lessen the burden incident to the dis- 
position of cases, which come here for 
review.* 


Mr. Justice Holmes joins in this 
opinion. 


Mr. Justice Stone, dissenting: I 
agree with Mr. Justice Brandeis that 
this case should have been disposed of 
by remanding it to the district court 
of three judges for determination 
whether the railway company, under 
its 102 franchises, or any of them, is 
bound by contract to maintain a 5- 
cent fare. That question is, I think, 





2 Compare “Distribution of Judicial Power 
between the United States and State Courts,” 
by Felix Frankfurter, XIII Cornell Law 
Quarterly, 499, 503; “The business of the 
Supreme Court at October Term 1928,” by 
Frankfurter and Landis, XLIII Sesvard 
Law Review, 33, 53, 56, 59-62. 


different from the one presented in 
Home Teleph. & Teleg. Co. v. Los 
Angeles (1908) 211 U. S. 265, 53 L. 
ed. 176, 29 Sup. Ct. Rep. 50, and in- 
volved in Detroit v. Detroit Citizens’ 
Street R. Co. (1902) 184 U. S. 368, 
46 L. ed. 592, 22 Sup. Ct. Rep. 410; 
Vicksburg v. Vicksburg Waterworks 
Co. (1907) 206 U. S. 496, 51 L. ed. 
1155, 27 Sup. Ct. Rep. 762, whether 
the city had the requisite legislative 
authority to bind itself not to reduce 
the rate of fare fixed by the franchise. 
Here concededly the power to regu- 
late rates is reserved to the State 
Commission and the question prelim- 
inary to the whole case is whether the 
railroad company has bound itself to 
serve for a 5-cent fare. I know of no 
principle of the law of contracts, qua 
contracts, which would preclude its 
doing so, even though the city had no 
power to obligate itself to maintain 
any particular rate. It has not pur- 
ported to exercise such power by so 
contracting. It had power to grant 
franchises and the grant of the fran- 
chise without more would be good 
consideration for the company’s 
undertaking to maintain a 5-cent fare. 
Williston on Contracts, §§ 13, 140. 
The provision of the statute of 
March 1, 1913, enacted after the de- 
cision in Home Teleph. & Teleg. Co. 
v. Los Angeles, supra, authorizing the 
city to grant franchises and “to pre- 
scribe the terms and conditions” of 
the grant, and that of the act of June 
8, 1915, authorizing the grantor of 
the franchise to impose terms and con- 
ditions “whether governmental or 
contraetual in character,”’ to quote no 
others, would seem to permit the city 
to acquire by the mere grant of the 
franchise, without other obligation on 
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its part, such contractual undertakings 
on the part of the railroad company 
as did not contravene the public 
interest. 

If there be any public policy for- 
bidding the company so to bind itself 
or forbidding the city to take advan- 
tage of the undertaking so given and 
acquired, it is one peculiar to local 
law, having its origin in local history 
and conditions, and so is peculiarly 
an appropriate subject for considera- 
tion, in the first instance, by the court 
of the district. 

But as the Court, without dealing 
with this aspect of the matter, has 
held that the railway company is not 
so bound, it is unnecessary to decide 
that the State Railroad Commission’s 
refusal to raise the rate would have 
been enough to abrogate the contract, 
if there had been one, and the practice 
of the Court not to pass on questions 
of constitutional or state law not 
necessary to a decision should, I think, 
be scrupulously observed. Even if 
necessary to decide the question, I 
would not be prepared to say that the 
refusal of the Commission to fix a 
fare different from the contract rate 
would destroy the contract. By con- 
tracting for a 5-cent fare, the railway 
company waived the protection of the 


due process clause of the Fourteenth 
Amendment. Columbus R. Power & 
Light Co. v. Columbus (1919) 249 
U. S. 399, 63 L. ed. 669, P.U.R. 
1919D, 239, 39 Sup. Ct. Rep. 349, 
6 A.L.R. 1648; Southern Iowa Elec- 
tric Co. v. Chariton (1921) 255 U. 
S. 539, 542, 65 L. ed. 764, P.U.R. 
1921D, 275, 41 Sup. Ct. Rep. 400; 
Paducah v. Paducah R. Co. (1923) 
261 U. S. 267, 272, 67 L. ed. 647, 
P.U.R.1923C, 309, 43 Sup. Ct. Rep. 
335; Georgia R. & Power Co, v. De- 
catur (1923) 262 U. S. 432, 438, 67 
L. ed. 1065, P.U.R.1923E, 387, 43 
Sup. Ct. Rep. 613; Henderson Water 
Co. v. Corporation Commission 
(1925) 269 U. S. 278, 281, 70 L. ed. 
273, P.U.R.1926B, 666, 46 Sup. Ct. 
Rep. 112. Granting that the contract 
was subject to the power and duty of 
the Commission to modify it by 
changing the rate, that power has not 
been exercised and the duty is one 
arising, not under the Constitution 
and laws of the United States, but is 
imposed by state statute, for breach 
of which a state remedy alone should 
be given. See Henderson Water Co. 
v. Corporation Commission, supra, at 
p. 282 (compare Corporation Com- 
mission v. Henderson Water Co. 
(1925) 190 N. C. 70, 128 S. E. 465). 
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Re Tappan & Nyack Bus Incorporated 


[Case No. 5619.] 


Monopoly and competition — Motor carriers — Surrender of rights. 
An existing domestic carrier corporation which, by transferring its stock 
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and operating rights to a foreign corporation in violation of domestic law, 
has divested itself of all power to operate a line for which it still holds a 
bare certificate, is not entitled to protection from competition by an appli- 
cant seeking to establish more adequate service over the same route. 


[July 25, 1929.] 


Fe ne pace of a bus carrier for a certificate of convenience 


and necessity; granted. 


APPEARANCES: B. Meredith Lang- 
staff, New York city, appearing for 
the petitioner; G. R. James, Assistant 
General Solicitor, New York city, ap- 
pearing for the Erie Railroad Com- 
pany; E. W. Hofstatter (by J. J. 
Howe), Suffern, appearing for Pub- 
lic Service Interstate Transportation 
Company, Incorporated. 


Van NaMEE, Commissioner: This 
is an application made by the Tappan 
and Nyack Bus Incorporated, a do- 
mestic corporation, for a certificate of 


convenience and necessity for the op- 
eration of a motor bus line between 
the village of Upper Nyack and the 
hamlet of Tappan, Rockland county, 
over the following route, as described 
in the petition herein: 

Commencing in Upper Nyack on 
North Broadway at a point about 
Castle Heights avenue, running south 
along Upper Broadway through 
Nyack and through South Nyack to 
Cornelison avenue ; east on Cornelison 
to the River road (known also as 
Piermont avenue), south on Pier- 
mont avenue through Grand View- 
on-Hudson, through Piermont on 
Main street (known also as the River 
road), southwesterly to Sparkill; 
northwesterly to Kings highway; 
southwesterly along Kings highway 
to Tappan; westerly on Westwood 
road to Summit avenue; south on 


Summit avenue to New York-New 
Jersey State line; and return over the 
same route. 

The route is thus entirely within 
the state of New York, and passes 
through and is designed to furnish 
service to the villages of Upper Ny- 
ack, Nyack, South Nyack, Grand 
View-on-Hudson, and Piermont, and 
the hamlets of Sparkill and Tappan 
in the town of Orangetown. The 
length of the route is approximately 
seven and four-tenths miles. 

Consents to the proposed operation 
were granted by the town of Orange- 
town and the village of Grand View- 
on-Hudson on March 8, 1929, and 
April 12, 1929, respectively. These 
are the only municipalities whose 
consents are required, it appearing 
that none of the other municipalities 
affected have brought themselves un- 
der the operation of §§ 66 and 67 of 
the Transportation Corporations Law. 

Hearings upon this application 
were held before me at the New York 
office of the Commission on May 27, 
June 4, June 11, and June 24, 1929, 
the appearances being as hereinbefore 
stated. After the close of the hear- 
ings an opportunity was afforded for 
the filing of briefs. These briefs 
have now been filed. 

The petitioner proposes to operate 
the bus route, hereinbefore described, 
with three standard Mack busses with 
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a seating capacity of twenty-nine pas- 
sengers each. These busses are to be 
either new busses or reconditioned 
busses with new car guarantees, and 
are to be housed in a rented garage in 
the village of Nyack. The petitioner 
states that if the present application 
is granted, the petitioner will in all 
respects comply with the orders of the 
Commission with reference to such 
busses and the operation thereof. 

At the beginning of its operation, 
the petitioner proposes to operate the 
route on a half-hour schedule, with 
extra service during the rush hours. 
It appears that it would require two 
busses to furnish the half-hour serv- 
ice, and that the third bus would be 
used for the purpose of furnishing the 
rush hour service. The petitioner 
states that the schedule will be in- 
creased later to a 15-minute schedule, 


as the public demand may require, in 
which event it, of course, would be 
necessary to provide additional equip- 


ment. From the attitude of the peti- 
tioner on the hearing herein, I am 
confident that additional equipment 
would be provided as needed. 

The rate of fare which the petition- 
er proposes to charge is as follows: 

Between Upper Nyack and Nyack, 
5 cents; between Nyack and Grand 
View-on-Hudson, at the Y. W. C. A. 
Camp, 5 cents; between Grand View- 
on-Hudson and Piermont, 5 cents; 
between Piermont and Sparkill, 5 
cents; between Sparkill and Tappan, 
5 cents. 

The management of the corpora- 
tion is to be in the hands of Messrs. 
Morris Beck and Solomon Goldstein, 
both of whom are investing their own 
money in the enterprise and both of 
whom are to take an active part in the 


operation of the line. It should be 
added that both of these men have 
had several years actual experience in 
and in connection with the operation 
of bus lines in New Jersey and New 
York, including a line which seems to 
have been operated in part over the 
same route involved in this proceed- 
ing. This latter line will be more 
fully referred to later. 

I think that the financial ability of 
the petitioner may properly be regard- 
ed as adequate for the operation of the 
proposed route. The capitalization of . 
the petitioner as provided in its cer- 
tificate of incorporation is $10,000 to 
consist of 100 shares of the par value 
of $100 each. The entire amount has - 
been subscribed for, most of it by 
Messrs. Beck and Goldstein, who have 
already advanced $1,000. While 
Messrs. Beck and Goldstein are not 
actually in possession of the remain- 
der of the money which will be re- 
quired for taking care of their sub- 
scriptions, the testimony indicates 
that the money is available. In addi- 
tion, the corporation will have the 
backing of Mr. Samuel Goldstein, the 
father of Solomon Goldstein, who 
seems to be a man of sufficient finan- 
cial responsibility to take care of the 
needs of the corporation over and 
above the $10,000 referred to. 

Upon the question of public con- 
venience and necessity, it seems hard- 
ly necessary to go into great detail, it 
appearing that the convenience and 
necessity of a bus line through this 
section of country and over the same 
or practically the same route involved 
in this proceeding, has already been 
passed upon by this Commission in 
Cases Nos. 864, 3028, and 4266, de- 
cided respectively April 25, 1923, 
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April 28, 1926, and August 17, 1927, 
as the result of which a certificate of 
convenience and necessity for the 
operation of such line was granted to 
or became vested in Northern Valley 
Bus Line, Incorporated, a New York 
corporation (which corporation no 
longer operates the line). Further 
evidence of the necessity of the pro- 
posed operation is shown by the fact 
that the various villages and hamlets 
through which the line passes have 
grown considerably since the afore- 
said cases were decided, so that if a 
line was necessary then, it naturally 
would be necessary now. 

It appears that the corporate name 
of Northern Valley Bus Line, Incor- 
porated, above referred to, has been 
changed to “Public Service Interstate 
Transportation Company, Incorpo- 
rated,” and on the hearing herein said 
company, under its changed name, ap- 
peared in opposition, the ground of its 
opposition being that a certificate of 
convenience and necessity has already 
been granted to it for the operation 
of substantially the same route (see 
cases above referred to). But it ap- 
pears that said corporation no longer 
operates the route, and it has no em- 
ployees and apparently no property 
with which to operate it. Some time 
ago all the stock of said corporation 
passed into the hands of Mr. T. Wil- 
son Van Mittelsworth, who is the 
treasurer of Public Service Co-ordi- 
nated Transport, a New Jerse;; cor- 
poration, and thereupon in some way 
the operation of the line was turned 
over to said Public Service Co-ordi- 
nated Transport which is now oper- 
ating the line. This latter corporation 
has no certificate of convenience and 
necessity for the operation of the line. 


2 


17 


While apparently the stock of the 
New York corporation has not been 
actually turned over to the New Jer- 
sey corporation, and the certificate of 
convenience and necessity of the New 
York corporation is still vested in that 
corporation, the situation apparently 
is that the stock of the New York cor- 
poration is being held by Mr. Van 
Mittelsworth in trust for the New 
Jersey corporation, and the only func- 
tion performed by the New York cor- 
poration is to act as the naked holder 
of the title to the certificate of conven- 
ience and necessity. It should be 
added that the record shows that the 
service afforded by the New Jersey 
corporation has not been satisfactory, 
and that for a time the area involved 
in the present proceeding was de- 
prived almost entirely of the service 
of local busses, such local service as 
was furnished being furnished chiefly 
by certain through interstate busses 
operated by said corporation, which 
busses were insufficient to take care 
of both interstate and local business; 
and although the service of local 
busses was subsequently restored, the 
record indicates that the restoration 
of such service was not effected volun- 
tarily but only “under prod of antic- 
ipated competition.” (Re Citizens 
Electric Service Co. 1 P. S, C. R. 
(2d Dist. N. Y.) 336, 344). As the 
New York corporation is not operat- 
ing the line, and apparently has di- 
vested itself of all power to operate 
the line and as the actual operations 
that are now being conducted by the 
New Jersey corporation are being 
conducted in violation of law with the 
knowledge and consent and conniv- 
ance of the New York corporation, 
it does not seem to me that the New 
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York corporation (Public Service In- 
terstate Transportation Company, In- 
corporated) is entitled to much con- 
sideration when it seeks to exclude 
the petitioner herein on the alleged 
ground of competition. 

On the hearing the Erie Railroad 
Company, which traverses this area, 
appeared and opposed the application 
on the ground that the proposed bus 
line would compete with the railroad. 
But this objection was passed upon ad- 
versely to the railroad company in the 
previous cases above referred to. 
That this is so seems to be conceded 
by counsel for the company, who, 
however, contends that the determina- 
tion then made is not conclusive here, 
for the reason that if the proposed ap- 
plication is granted, the result will be 
the operation of two bus lines instead 
of one. But this contention hoses sight 
of the fact that the certificate which 
was granted as the result of the pre- 
vious cases, is not being used, and 


probably will not be used, and that 
the operations now being conducted 
by the New Jersey corporation above 
referred to, namely, Public Service 
Co-ordinated Transport, are being 
conducted in violation of law and 
cannot be recognized by the Commis- 
sion. From a legal point of view, the 
situation is the same as if no bus line 
were being operated through the lo- 
cality in question. In view of the 
topography of the country and the in- 
accessibility of certain stations on the 
Erie road, I think that this is a case 
where the operation of a bus line 
should be permitted even though it 
may result in some competition with 
the railroad. 

I recommend that the application be 
granted and I submit herewith draft 
of certificate accordingly. 


Chairman Prendergast and Com- 
missioner Lum concur; Commission- 
ers Pooley and Brewster not present. 
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L. S. Caple et al. 


Interstate Utilities Company et al. 


[Case No. 884, Order No. 1175.] 


Contracts — Cancelation — Notice. 


1. Where provision is made that a contract may be canceled by written 
notice, the giving of such notice cancels the contract in toto, but a notice 
to change one certain provision is of no effect unless agreed to by the other 


contracting party, p. 21. 


Rates — Contracts — Commission jurisdiction. 
2. The Commission, under the police power of the state, may change the 
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rate provided in a contract, but its power to do so is only after a ry 
upon a finding that the rates in the contract are unreasonable and a find- 
ing as to what rates are reasonable, p. 21. 


[June 17, 1929.] 
Pypor geese by the president of a rural telephone company 
and others against an interstate telephone company pro- 
testing certain rate increases by the latter; complaint sustained. 


By the Commission: The matter, 
first above mentioned, was instituted 
by complaint in letter form by the 
Carlin Bay Telephone Company, per 
L. S. Caple, president of said com- 
pany, dated October 4, 1926, protest- 
ing for said Carlin Bay Telephone 
Company and the other rural tele- 
phone lines connecting with the Inter- 
state Utilities Company at its Har- 
rison Exchange at Harrison, Idaho, 
against a raise from 50 cents to 75 
cents per telephone per month, for 
connection with the said Interstate 
Utilities Company’s Harrison Ex- 
change, and asking for a refund, or 
credit, for charges assessed against 
the rural telephone companies, or 
lines, for charges assessed at a 75- 
cent rate about October 1, 1926. 

On January 5, 1927, the secretary 
of this Commission took up, by letter, 
with the Interstate Utilities Company 
“the withholding the presentation of 
this new rate for a short time until 
we can get to this without the Com- 
mission taking formal action to the 
extent of suspending the rate.” 

Under date of January 10, 1927, 
the Interstate Utilities Company, 
through its agent C. E. Hartigan, su- 
pervisor of rates of said company, 
replied: “We are very glad to follow 
your suggestion and will not present 
any new rates until this matter is ad- 
justed.” 

At the hearing, herein, on July 17, 


1928, Mr. John F. Davies stated: 
“We are prepared to enter our justi- 
fication of the other rate and they may 
attack it in any form they desire.” 

Hearing upon said protest was ad- 
journed from time to time, sometimes 
at the request of the Commission and 
sometimes at the request of the Inter- 
state Utilities Company, but with the 
understanding that the advance from 
50 cents to 75 cents should be investi- 
gated and an order made by this Com- 
mission fixing the same in accordance 
with the evidence produced by the 
parties thereto. 

The protestants consist of some five 
rural or mutual companies or lines 
connecting with applicant’s exchange 
at Harrison, Idaho, as follows: Car- 
lin Bay Telephone Company; Harri- 
son Flats Rural Telephone Company, 
a corporation; Harrison Flats Rural 
Telephone Company, a co-partner- 
ship; East Point Telephone Company, 
and Thompson Lake Telephone Com- 
pany. 

Appearances: Mrs. L. S. Caple, 
for the Carlin Bay Telephone Compa- 
ny; Everett E. Hunt and Ed. S. El- 
der, of St. Maries, Idaho, appearing 
on behalf of protestants; Harrison 
Flats Rural Telephone Company, a 
corporation, Harrison Flats Rural 
Telephone Company, a co-partnership, 
East Point Telephone Company, and 
Thompson Lake Telephone Compa- 
ny; John F. Davies, Spokane, Wash- 
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ington, on behaif of Interstate Utili- 
ties Company and Standard Tele- 
phone Company of Illinois. 

On March 7, 1925, applicant 
(sometimes herein referred to as re- 
spondent), Interstate Utilities Com- 
pany, filed with this Commission a 
petition and a supplement to standard 
exchange rates, dated March 4, 1925, 
in which it is recited : 

“This company has in all of its 
contracts entered into during the said 
period of five years made a rate of 
75 cents per month per phone in all 
the territory operated in north of a 
line constituting the southern bounda- 
ry of the St. Joe National Forest, 
and in the section south of said line 
has made a rate of 50 cents subject 
however to the filing of rates of the 
Clearwater Telephone Company and 
of the contracts existing in certain 
properties acquired by purchase and 
of which the Public Utilities Commis- 
sion of the state of Idaho has been 
advised. This company submits that 
said rate of 75 cents per month per 
locally owned phone, while it is not an 
adequate rate, si.ould be a minimum 
rate for such service in such districts 
and that 50 cents per month per local- 
ly owned phone, while not an ade- 
quate rate, should be the established 
rate in its district south of line con- 
stituting the southern boundary of the 
St. Joe National Forest, and it, there- 
fore, requests leave to file the attached 
schedule of rates subject to the con- 
tracts now in force and effect in such 
respective districts. The petitioner 
further says the filing df said rates 
is merely the standardizing of its rates 
and not the establishment of a new 
rate, but a compliance with the law to 
have its rates publicly filed.” 


The contracts in force at the time 
(1925) and not terminated by notice 
as provided in said written agree- 
ments, are still in force and effect. 
They were entered into by applicant 
(sometimes herein referred to as re- 
spondent), Interstate Utilities Com- 
pany and two of these protestants 
rural companies, in writing, and ap- 
parently entered into by verbal con- 
tracts between said Interstate Utilities 
Company and the other rural lines 
herein appéaring, in which the 50-. 
cent rate is adopted, and are set forth 
in the evidence in this hearing. They 
are apparently the contracts especially 
excepted from the applicant’s petition 
above referred to dated March 4, 
1925, and filed March 7, 1925. 

In the application, dated March 4, 
1925, we find this statement: 

“That from the inception of this 
telephone company and its predeces- 
sors, various rates have been charged 
for such telephone service. That serv- 
ice of such character is, however, han-. 
dled by contract either with an organ- 
ization consisting of the telephone 
subscribers on such respectively local- 
ly owned lines, and on rare occasions 
with individual subscribers on such 
locally owned lines. A good many 
of such contracts continue from year 
to year, and are so written that they 
continue in effect until canceled in 
writing by one or the other of the 
parties thereto.” 

The written contracts introduced in 
this case provide: 

“This agreement shall con- 
tinue in force for a period of one 
year, and thereafter until the expira- 
tion of thirty days after written notice 
of intention to terminate the same is 
given by either party to the other.” 
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Applicants admit that no such no- 
tice has ever been given. 

By agreement made at the hearing 
herein, the matter of the justification 
of the rates proposed in Tariff No. 2 
of the Interstate Utilities Company 
and the Standard Telephone Company 
of Illinois (Testimony on pages 4 and 
5 of Transcript) will now be consid- 
ered. 

On September 18, 1926, the protes- 
tants were advised that beginning Oc- 
tober 1, 1926, the charges for connec- 
tion of the rural lines would be ad- 
vanced 25 cents per month, or from 
50 cents to 75 cents per month per 
telephone. This was not a 30-day 
notice in writing, as provided for in 
the written contracts herein referred 
to. 

On April 29, 1927, applicant filed 
with this Commission its schedule of 
rates proposed in Tariff No. 2 of said 
Public Utilities Commission, included 
in which schedule were monthly serv- 
ice connection switching charges for 
locally owned rural lines having 
switching connection with the appli- 
cant’s Harrison Exchange of 75 cents. 
Included in the same filing were des- 
ignated charges of 50 cents per month 
for like service in applicant’s ex- 
change at Moscow, Idaho. 

The service, for which the peti- 
tioner seeks to establish the above de- 
scribed rates, is defined as follows: 

“Where the subscriber for tele- 
phone service owns his own instru- 
ment and the lines connecting thereto 
at the respective exchange limits from 
which he receives the service.” 

It must be observed that the rates 
sought to be filed by said petitioner, 
and to become effective, are such rates 
as cannot become effective subject to 
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§ 2427 of the Idaho Compiled Stat- 
utes, 1919, without a hearing and a 
determination thereon. Section 2427 
provides as follows: 

“No public utility shall, as to rates, 
charges, service, facilities or in any 
other respect, make or grant any per- 
ference or advantage to any corpora- 
tion or person or subject any corpora- 
tion or person to any prejudice or 
disadvantage. No public utility shall 
establish or maintain any unreason- 
able difference as to rates, charges, 
service, facilities, or in any other re- 
spect, either as between localities or 
as between classes of service. The 
Commission shall have the power to 
determine any question of fact arising 
under this section.” 

[1] It is fundamental that a notice 
to change one certain provision in the 
contract is of no effect whatever, 
unless agreed to by the other contract- 
ing party. Where provision is made 
that a contract may be canceled by 
written notice, the giving of such no- 
tice cancels the contract in toto. 

[2] The Commission under the po- 
lice power of the state may change 
the rate provided in a contract, but its 
power to do so is only after a hearing, 
and upon a finding that the rates in 
the contract are unreasonable, and a 
finding as to what rates are reason- 
able. It is our opinion that the rates 
in a contract cannot be changed in any 
other manner. 

Upon the filing of said schedule of 
rates proposed in Tariff No. 2, notice 
was given to the Carlin Bay Tele- 
phone Company; Harrison Flats 
Rural Telephone Company, a corpora- 
tion; Harrison Flats Telephone Com- 
pany, a co-partnership; East Point 
Telephone Company; and Thompson 
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Lake Telephone Company. Hearing 
was set and held at Harrison, Idaho, 
on the 17th day of July, 1928, and 
evidence at said Harrison hearing was 
submitted as to the Harrison Ex- 
change only, and those parties being 
furnished said service from the Har- 
rison Exchange. 

It appears from the evidence ad- 
duced at the Harrison hearing, that 
Harrison is north of the southern 
boundary line of the St. Joe National 
Forest, and that the contract rates at 
Harrison are 50 cents per month per 
phone, and that the above quoted facts 
allege in the petition that the company 
in all its contracts entered into during 
said period of five years, made a rate 
of 75 cents per month per phone in 
all of the territory operated in north 
of the line approximately constituting 
the southern boundary of the St. Joe 
National Forest, is not sustained by 
the evidence submitted at the Harri- 
son hearing. 

After a full consideration of all of 
the facts involved in this case, the 
Commission finds: 

1. That there are certain contracts 
outstanding and in effect between the 
applicant, Interstate Utilities Compa- 
ny, and the complainant herein and 
certain other locally owned rurai lines 
having switching connections with the 
applicant’s Harrison Exchange, which 


contracts provide for a monthly 
switching charge of 50 cents. 

2. That the rates for switching 
services at said Harrison Exchange 
of the applicant company, filed by said 
applicant company under date of 
March 4, 1925, and under date of 
April 29, 1927, or at any other dates, 
do not abrogate the provisions of said 
contracts nor can they do so until 
found reasonable, just and lawful by 
this Commission. 

3. That said filings referred to in 
Finding No. 2 herein, are in contra- 
vention of § 2427 of the Idaho Com- 
piled Statutes of 1919. 

It is therefore ordered, that the ap- 
plicant, Interstate Utilities Company, 
continue to serve the complainants in 
the matter of the monthly switching 
connection charge at 50 cents until 
such rate is lawfully changed; and 

It is further ordered, that all 
charges heretofore made and collected 
by the applicant, Interstate Utilities 
Company, in excess of 50 cents per 
month for said service, rendered to 
said complainants, be remitted; and 
that all charges heretofore made on 
the books of the applicant company in 
excess of 50 cents per month for said 
service, rendered to said complain- 
ants, be canceled and that the appli- 
cant, Interstate Utilities Company, 
take nothing therefor. 
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RE PACIFIC GAS & ELECTRIC CO. 


CALIFORNIA RAILROAD COMMISSION 


Re Pacific Gas & Electric Company 


[Decision No. 21511, Application No. 15676.] 


- Commissions — Jurisdiction — Interpretation of contract. 


It is not incumbent upon the Commission to determine whether a contract 
between two utilities for the sale of gas to one by the other covers only 
wholesale manufactured gas or is binding for the service of wholesale 


natural gas. 


[September 3, 1929.] 


Do Ngee presse of a gas and electric company for a certificate 
of convenience and necessity to construct and operate a 
natural gas plant; authority granted, 


AppPEARANCES: C. P. Cutten, for 
applicant; Thelen and Marrin, for 
Western Natural Gas Company; R. 
L. Vaughan, for Coast Counties Gas 
& Electric Company; E. L. Schary, 
for Consumers Gas Company. 


WHITSELL, Commissioner: In this 
application, Pacific Gas & Electric 
Company, applicant, refers to and in- 
corporates therein its Application No. 
15602, and alleges that, in addition to 
the proposed pipe lines and project for 
the transmission of natural gas 
covered by Application No. 15602, it 
purposes to lay, install, and maintain 
a pipe line for the transportation of 
natural gas from a point in section 
7, township 16 south, range 14 east, 
M. D. B. and M., in Fresno county, 
and at the junction of the 20-inch and 
22-inch sections of the line described 
in Application No. 15602, to a point 
near the city of Richmond, said line 
to traverse the counties of Fresno, 
Merced, Stanislaus, San Joaquin, and 





Contra Costa; that said line is to be 
20 inches in diameter, approximately 
162 miles long, and to have a delivery 
capacity of 60,000,000 cubic feet of 
natural gas per day, without compres- 
sion, which delivery capacity could be 
increased to 125,000,000 cubic feet 
per day by the installation of compres- 
sor stations. 

Applicant further alleges that said 
pipe line will be connected to its Oak- 
land-Milpitas natural gas transmission 
system by a 20-inch line from Rich- 
mond to its gas station “B” in Oak- 
land, thereby providing an additional 
natural gas supply to applicant’s east 
bay territory. 

Applicant further alleges that it 
purposes to construct, install, and 
maintain, from a point on its said 
main line gas transmission line near 
Crow’s landing in Stanislaus county, 
a branch line 12} inches in diameter 
and 50 miles in length extending 
northeasterly to Modesto, and thence 
northly to Stockton in San Joaquin 
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county; the delivery capacity of said 
branch line to be 15,000,000 cubic 
feet of natural gas per day. 

Applicant also alleges that this 
natural gas transmission line project 
will be built mainly on private rights 
of way, but that if applicant shall find 
it necessary or convenient to occupy 
or use any of the public roads in the 
counties through which it is proposed 
to build the same, the right to the 
use and occupancy of which it does 
not now have, it will obtain the neces- 
sary rights and franchises to use and 
occupy said roads and will subsequent- 
ly apply to this Commission for the 
right and authority to exercise the 
same. 

Public hearings were held on this 
application at San Francisco, Cali- 
fornia, on June 13, 20, and 21, 1929. 

Evidence presented indicates that 


Pacific Gas & Electric Company is 
now and has been serving manufac- 
tured gas of 550 B.T.U. heat con- 
tent to its consumers in the cities and 
suburbs of Oakdale, Stockton, Lodi, 


Sacramento, Roseville, Woodland, 
Davis, Richmond, Vallejo, Napa, 
Santa Rosa, San Rafael, Sausalito, 
and others, for domestic, commercial, 
and some industrial purposes ; further, 
that it has been in the business of serv- 
ing such gas for the past twenty-four 
years in this state, and that during 
the year 1928, it served 97 per cent 
of all the gas sold and 98 per cent of 
all of the gas consumers from and in- 
cluding the city of Fresno, north; 
further, that during the year 1928 its 
total gas sales amounted to 21,068,- 
000,000 cubic feet of 550 B.T.U. 
manufactured’ gas, and that on De- 
cember 31, 1928, the total number of 
gas consumers being so served by ap- 


plicant was 467,093, or approximately 
45,000 cubic feet per consumer per 
year; and further, that the average 
daily send-out was approximately 70 
per cent of the maximum daily send- 
out. 

Further evidence presented indi- 
cates that applicant has entered into 
contracts for the purpose of securing 
a supply of natural gas from pro- 
ducers in the Kettleman Hills and 
Buttonwillow fields, namely, Milham 
Exploration Company, Texas Oil 
Company, and Standard Oil Com- 
pany of California, adequate in quan- 
tity to meet its needs for some years 
to come. 

Applicant’s witnesses testified that 
public convenience and necessity re- 
quire and will require the building of 
this line by applicant, in order that 
applicant may bring natural gas to the 
territory traversed by same, build up 
an industrial load therein, augment 
the supply of natural gas to its San 
Francisco and east bay divisions, and 
hasten the time of serving straight 
natural gas to all consumers in that 
territory and in the territory reached 
by the installation of its Buttonwil- 
low-Milpitas line and of this second 
line from the source of supply. 

Evidence presented by witnesses for 
Coast Counties Gas & Electric Com- 
pany, protestant, indicates that Coast 
Counties Gas & Electric Company is 
now and has been serving manufac- 
tured gas of 550 B.T.U. heat con- 
tent to its consumers in its so-called 
“Northern Division,” the service area 
of which it designates as follows: 

All of that territory which is 
bounded on the north by those bodies 
of water known as San Pablo bay, 
Carquinez straits, Suisun bay, and the 
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San Joaquin river; and on the west, 
south, and east by a line drawn at 
and from a point known as Point 
Pinole, running southeasterly to Wal- 
nut creek; thence northwesterly to 
Antioch ; 

that the manufactured gas thus served 
is now being and has been purchased 
at wholesale by Coast Counties Gas 
& Electric Company, from Pacific Gas 
& Electric Company at a point near 
the junction of the Richmond-Mar- 
tinez highway and the Giant Road in 
the vicinity of the Sebrante Grant 
Line in Contra Costa county, under 
contract between the two above-men- 
tioned utilities dated July 29, 1926, 
and which expires on November 24, 
1931. This contract covers the pur- 
chase and sale of “all of the gas which 
shall be required for sale by the con- 
sumer (Coast Counties Gas & Electric 
Company) to its own consumers of 
gas, except such gas as shall from 
time to time be generated by con- 
sumer’s own gas plant during the 
term, at the prices and upon the terms 
and conditions specified.” Applicant 
(seller) takes the position that this 
contract is binding for the service of 


wholesale natural gas, while Coast 
Counties Gas & Electric Company, 
purchaser, takes the position that this 
contract covers only wholesale manu- 
factured gas and not natural gas and 
asks the Commission to interpret such 
contract. We feel that it is not in- 
cumbent upon the Commission to 
interpret this contract. 

At the hearing, Coast Counties Gas 
& Electric Company protested the 
granting of this application, unless, 
in the certificate, applicant be restrict- 
ed to wholesale gas service to Coast 
Counties Gas & Electric Company, as 
respects the service area of the north- 
ern division of the latter, and that ap- 
plicant be not permitted to serve gas 
directly to any class of consumers in 
such area. In this connection, it 
seems fair that Coast Counties Gas 
& Electric Company should have the 
first opportunity to serve the con- 
sumers in its own service area. How- 
ever, such consumers are entitled to 
receive the best possible service at 
the lowest possible rate. 

The application will be granted sub- 
ject to such limitations as seem war- 
ranted. 
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Re Capital Traction Company 


[Order No. 807, Formal Case No. 205.] 


Valuation — Past valuation plus additions and betterments. 
1. Value determined at some time in the past, with the net cost of addi- 
tions and betterments to date, cannot be used to determine the rate base, 
in view of the inability of the Commission to have before it those elements 
of value which must be taken into consideration, p. 28. 
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Return — Operating expenses — Company seeking increase — Economies. 
2. Utilities requesting increased fares should do everything reasonably 
possible to effect economies and to increase their revenues by reduction 
of operating expenses before seeking to increase them by forcing the rate- 
payers to pay more money for the service rendered, p. 29. 


Intercorporate relations — Joint use of facilities — Street railways — Economies. 
3. Notwithstanding substantial economies that would accrue to both street 
railway companies serving the same metropolitan area from the joint use 
of track and other facilities, the Commission refused to compel such meas- 
ures in view of the doubtful realization of such economies without the 
wholehearted co-operation of both companies, p. 29. 

Rates — Reasonableness — Point of diminishing return — Street railways. 

4. Estimates of probable revenue of street railway companies asking for 
increased rates, based on the assumption that no diminution of riders 


would result from such increased fare, were held to be highly conjectural, - 
p. 30. 


Rates — Burden of proof — Competing street railways. 

5. Two competing street railway companies, both seeking rate increases, 
were held not to have sustained the burden of proof warranting such relief _ 
where there was no competent evidence adduced showing the present value 
of the properties involved and where other evidence of the return and 
operating cost was confused and conjectural and where it appeared that 
a merger of the two cempanies, already authorized by law, would result 
in greater economies amounting to more than the additional estimated 
revenue from the proposed increase, p. 30. 
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Merger — Desirability — Competing street railways. 
Discussion of the economies in operating costs likely to accrue from the 
merger of two competing street railway companies serving the same metro- 
politan area, through the joint use of facilities and other advantages, p. 


[November 13, 1929.] 


FS genonyree of two street railway companies for increased 
rates; denied pending the submission of further evidence 
as to the value of the properties involved and other matters. 
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By the Commission: The Capital 
Traction Company, hereinafter termed 
the capital Company, on June 13, 
1929, petitioned for authority to in- 
crease fares upon its street railway 
lines from 8 cents cash or six tokens 
for 40 cents to 10 cents cash or four 
tokens for 30 cents. It alleged that 
existing fares were confiscatory and 
incapable of producing a reasonable 


return upon the fair value of its 
properties devoted to the public serv- 
ice; and asked that the Washington 
Railway & Electric Company, herein- 
after called the Washington Com- 
pany, be made a party to the proceed- 
ing. That company was made a party 
as were other street railway and bus 
companies operating in intradistrict 
service. The Washington Company 
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in its answer requested a similar in- 
crease in fares on its line arguing the 
same reasons as had been advanced 
by the Capital Company. 

The case was set for hearing be- 
fore the Commission on July 29, 
1929, and hearing continued, with 
few interruptions, until October 7, 
1929. Two thousand, three hundred 
and eighty-two pages of evidence and 
one hundred and forty exhibits have 
been received. 

The Capital Company claimed that 
the fair value of its properties used 
and useful in the public service was 
not less than $26,080,144.72. It ar- 
rived at this amount by adding to the 
value fixed by the court of appeals of 
the District of Columbia as of Janu- 
ary 1, 1925, claimed net costs of ad- 
ditions and betterments from that 
date to January 1, 1929. It’offered 
certain cost indices published by the 
National Electric Railway Associa- 
tion purporting to show unit price 
trends over a period of years. It pro- 
duced no inventory as of 1929; made 
no detailed showing as to the physical 
condition of its properties; and sub- 
mitted no other evidence as to the 
reproduction cost new or less depre- 
ciation, the recorded money outlay, 
or the original cost to date, as of 1929. 

The Washington Company claimed 
a minimum value for rate-making pur- 
poses of $19,210,899.39 determined 
by adding to the fair value found by 
the Commission as of June 30, 1919, 
the claimed net cost of additions and 
betterments from that date to April 
30, 1929. It produced no inventory 
as of 1929; made no detailed showing 
as to the physical condition of its 
properties; and submitted no other 
evidence as to the reproduction cost 
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new or less depreciation, the recorded 
money outlay, or the original cost to 
date, as of 1929. 

Both companies claimed that they 
were operating as efficiently as pos- 
sible under existing conditions and 
that their operating expenses could 
not be further ‘reduced without im- 
pairing the quality and/or quantity of 
the service rendered. 

The Capital Company introduced 
evidence intended to show that the 
rate of return upon its claimed fair 
value had been as follows: 1926, 
4.30% ; 1927, 3.92%; 1928, 3.64%. 

The Washington Company’s evi- 
dence was intended to show that its 
rate of return upon its claimed value 
had been as follows: 1926, 3.99%; 
1927, 4.13% ; 1928, 4.32%. 

The Capital Company, on the basis 
of an assumed new ratio of token to 
cash fares, estimated that the in- 
creased fare would have the effect of 
increasing the rate of return upon its 
claimed fair value to 4.88 per cent. 
The Washington Company similarly 
estimated that its rate of return would 
be increased to 6.25 per cent. Both 
companies contended that their rate 
of return so estimated was less than 
the reasonable rate to which they are 
entitled under the law. The Capital 
Company stated that it had decided, 
for reasons which it deemed control- 
ling, to ask, at this time, for only the 
increased fare for which it prayed, 
even though fully aware that such 
fares would not produce the rate of 
return to which it believes itself en- 
titled. The Washington Company 
asked for the same increased fares 
as were sought by the Capital Com- 
pany. This was said to be based upon 
prior decisions of the Commission 
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that there should be the same level 
of street car fares for all street car 
companies; and both companies very 
strongly upheld this policy of the 
Commission. 

Much evidence was introduced to 
show prevailing fares in other large 
cities, and the operating ratios of the 
agencies furnishing street railway 
‘ service in such cities. This was with 
two objects in view, to show that the 
increased fare asked in Washington 
was not out of line with fares paid 
by street car riders elsewhere, and 
that the operating efficiency of the 
Washington street car lines compared 
favorably with that of lines in other 
jurisdictions. Little detail as to the 
physical properties or operating con- 
ditions in other cities was submitted. 

The Commission holding that ques- 
tion of operating costs must be con- 
sidered in the determination of the 
issues presented by the companies’ 
pleading sought to determine what, if 
any, operating economies would re- 
sult from unified operation of these 
two street railway companies, or from 
the joint use of each other’s facilities 
without a corporate merger. It also 
attempted to develop the saving in 
operating expenses which might be 
expected in the event that such cor- 
porate merger, as now authorized by 
law, became a fact. 

[1] A public utility is entitled to a 
reasonable return upon the fair value 
of its property used and useful in the 
public service. However, the deter- 
mination of whether or not specific 
fares are confiscatory must be made 
upon the basis of the fair value of 
the properties at the time of the in- 
quiry. (McCardle v. Indianapolis 
Water Co. (1926) 272 U. S. 400, 


408, 71 L. ed. 154, P.U.R.1927A, 15, 
47 Sup. Ct. Rep. 144; Standard Oil 
Co. v. Southern P. Co. (1925) 268 
U. S. 146, 157, 69 L. ed. 890, 45 Sup. 
Ct. Rep. 465; Brooks-Scanlon Corp. 
v. United States (1924) 265 U. S. 
106, 125, 68 L. ed. 934, 44 Sup. Ct. 
Rep. 471; Bluefield Water Works & 
Improv. Co. v. West Virginia Pub. 
Service Commission (1923) 262 U. 
S. 679, 67 L. ed. 1176, P.U.R.1923D, 
11, 43 Sup. Ct. Rep. 675; Georgia R. 
& Power Co. v. Railroad Commission 
(1923) 262 U. S. 625, 630, 67 L. ed. 
1144, P.U.R.1923D, 1, 43 Sup. Ct. 
Rep. 680; Missouri ex rel. South- 
Western Bell Teleph. Co. v. Public 
Service Commission (1923) 262 U. 
S. 276, 278, 67 L. ed. 981, P.U.R. 
1923C, 193, 43 Sup. Ct. Rep. 544, 31 
A.L.R. 807). It is not sufficient for 
those purposes to set up a fair value 
determined at some time in the past 
and add to it the net cost of additions 
and betterments to date. (St. Louis 
& O'Fallon R. Co. v. United States 
(1929) 279 U. S. 461, 73 L. ed. —, 
P.U.R.1929C, 161, 49 Sup. Ct. Rep. 
384). The figure thus determined 
may be either too high or too low and 
does not afford a proper basis for 
rate-making, nor enable the Commis- 
sion to have before it those elements 
of value which the courts have re- 
peatedly held must be taken into con- 
sideration. 

As hereinbefore set forth, the fair 
value claimed by each street railway 
company was determined in just this 
manner, without current inventory or 
showing of the physical condition of 
the properties, by adding the net cost 
of additions and betterments to a fair 
value, in one case nearly four years, 
in the other ten years old. 








The evidence plainly disclosed er- 
rors in accounting which rendered 
inexact the values claimed by both 
companies, and more important still 
uncontradicted evidence showed that 
the accounting methods of the two 
companies differed markedly in their 
treatment of charges to capital ac- 
count, so that the fair value claimed 
by one or the other of the two must 
necessarily be incorrect. 

No revamping of the accounts of 
the companies would make possible 
the ascertainment of their true fair 
value as of today, and there are not 
sufficient facts in the record to make 
possible such a restatement of invest- 
ment. The fair present value of the 
properties can be determined in no 
other way except by a new valuation 
which would take into consideration 
all of the elements of value in accord- 
ance with the decisions of the courts. 

[2] The Commission _ believes 
thoroughly that the utilities request- 
ing increased fares should do every- 
thing reasonably possible to effect 
economies, to increase their net 
revenues by reducing their operating 
expenses before seeking to swell these 
revenues by forcing the street car 
riders to pay more money for the 
service rendered by the railway com- 
panies. 

The Commission has devoted much 
time and thought to the ways indicat- 
ed in the record in which possible 
operating economies might be effect- 
ed. It accepts the contention of the 
companies that, as now constituted, 
they are efficiently managed and oper- 
ated. So long as conditions remain 
as they are, two entirely separate com- 
peting systems endeavoring to serve 
the city over routes which in some 
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cases are not well adapted to the city’s 
needs, in other cases might be ad- 
vantageously combined or abandoned, 
the aggregate cost of maintaining the 
service as at present cannot be ma- 
terially reduced. 

The street railway service rendered 
in Washington compares favorably 
with that rendered by like agencies in 
other cities. There is only one other 
city in the country, New York, where 
there is the underground street car 
trolley construction of which there 
are 111.431 miles in the District of 
Columbia. The operation and main- 
tenance of this system is much more 
costly than that of the usual overhead 
construction. That the operating 
ratios of the two companies here are 
kept at the prevailing low rates speaks 
well for the management. 

[3] During the progress of the 
hearing an effort was made to de- 
velop the economies which would re- 
sult from the joint use of tracks and 
other facilities without a corporate 
merger, this either voluntarily on the 
part of the two companies, or by 
orders of the Commission. While the 
record indicates that economies might 
be effected, and the service even im- 
proved in this way, there is no way 
of gauging with accuracy the amount 
by which the cost of operating the 
lines could be thus reduced. Further- | 
more, the study which the Commis- 
sion has made suggests that without 
the hearty co-operation of the still 
competing companies, and without an 
agreement on their part to inaugurate 
unified operating control, a difficult 
matter while they are separate en- 
tities, the probability of substantial 
savings in the operating departments 
is quite remote. 










On the other hand, the record does 
show that if a corporate merger is ef- 
fected, there will quite certainly be a 
very considerably less amount needed 
to operate the resulting single street 
railway system thus brought into be- 
ing, while at the same time there will 
be no lessening, but probably an im- 
provement in both the quantity and 
quality of the service rendered. For 
example, the overhead expenses for a 
single company will be manifestly less 
than the aggregate of the cost of this 
same item for two separate com- 
panies. There will be but one set of 
books to keep, but one series of re- 
ports to render, instead of two as at 
present. A single management can 
bring about reforms in the routeing of 
cars, the probable abandonment of 
certain trackage, the elimination of 
the duplication of certain facilities 
and in those and other ways indicated 
in the record can materially increase 
the rate of return upon the fair value 
of the property of the single company 
used and useful in the service, over 
and above the rates of return now pre- 
vailing for the two separate com- 
panies. 

The record contains evidence of 
estimates that the economies resulting 
from a corporate merger of the two 
companies would total as much as 
one million dollars per year. While 
it is true that these are estimates only, 
and the savings resulting from a 
merger cannot be known with ac- 
curacy in advance of its conclusion, 
the character of the evidence leads 
the Commission to believe that it is 
worthy of credence, and that the pos- 
sible economies are under, rather than 
over, stated. 

Granting the correctness of this last 
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statement, it is at once apparent that 
the two companies have in their own 
hands the remedy for the conditions 
of which they complain, without fur- 
ther taxing, for their benefit, those 
whom they serve. The combined in- 
crease in net revenues which the two 
companies estimate (and again but an 
estimate) which would follow the 
increased fare sought, is about $900,- 
000 ; the estimated savings due to uni- 
fication, if as estimated, about $1,000,- 
000 if realized, would, therefore, pro- 
duce a larger net return than the 
higher fares. 

[4] Again, the companies’ estimate 
of the net results of the increased 
charge upon the street car riders is 
based upon the assumption that this 
higher fare would result in no diminu- 
tion in the number of riders, or at 
least if such a decrease in patronage 
does show itself, that it will be tem- 
porary and not permanent. It is not 
to be denied, however, that increased 
charges for service are not always 
followed by increases in revenue. The 
companies may well be mistaken in 
their prognostications. As the record 
is studied it becomes more and more 
apparent that much of the evidence 
deals with conjectures, estimates, pre- 
dictions as to what will happen in the 
future if certain things are done. 

[5] These then are the facts which 
confront the Commission in an at- 
tempt to reach a decision. 

First—There is no valuation, as of 
today, of the properties of the two 
street railway companies and, there- 
fore, no rate bases upon which to de- 
termine either the return now earned 
nor that which would be earned if the 
increased fare is granted. 

Second—Wide differences in ac- 
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counting methods used by the two 
companies and certain errors in the 
accounting records disclosed by the 
evidence render it impossible to ascer- 
tain with the necessary degree of cer- 


. tainty the actual operating expenses 


or the net railway operating income 
of the companies. 

Third—The evidence as to the rate 
of return which world be produced 
by the proposed increased fares is 
conjectural. 

Fourth—The Commission has the 
right, and it is its duty, to insist that 
the companies effect all reasonably 
possible operating economies before 
authorizing them to swell their gross 
revenues by exacting higher fares 
from the street car riders. 

Fifth—The Commission has the 
power to compel the companies to 
make joint use of each other’s tracks 
and facilities. This might result in 
lesser cost of operation, and in a meas- 
ure bring about the relief sought by 
means of higher fares. Without the 
whole hearted co-operation of the 
companies the full possibilities of such 
a forced unification of operations 
could not be realized and, therefore, 
this procedure might result in little or 
even no improvement in existing con- 
ditions. 

Sixth—A corporate merger, now 
authorized by law, would substitute 
unified for dual control of street rail- 
way operations in this city, would bet- 
ter the street car service, and would 
undoubtedly bring about economies, 
which with the present rate of fare, 
would probably put the new merged 
company in a better condition finan- 
cially than that of the two separate 
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companies if they are granted the in- 
creased fare and if their expectations 
of its monetary results are fully 
realized. 

Seventh—Under such circumstances 
this Commission is not justified in 
compelling the street car riders of this 
city to pay nearly a million dollars 
more per year for the benefit of the 
two competing street railway com- 
panies. 

The companies requesting the in- 
crease in fares were faced with the 
burden of proof. The Commission, 
after carefully reviewing all of the 
evidence presented, finds that the 
companies have not met this burden. 
The evidence presented does not af- 
ford a basis for final determination 
of all of the issues involved. The 
proceeding has been left open for the 
taking of further testimony with re- 
spect to certain features of the case. 
It, therefore, is unnecessary at this 
time to rule upon the several motions 
made at the hearing. 

It is, therefore, 


Ordered: 

That upon the showing made in the 
record, the requests of the Capital 
Traction Company and the Washing- 
ton Railway & Electric Company to 
be allowed to charge street car riders 
10 cents cash, or four tokens for 
30 cents are denied. The case is, 
however, held open, and the parties 
thereto are hereby authorized and per- 
mitted to submit further evidence as 
to the present value of their prop- 
erties, or to suggest, for the action of 
the Commission, other ways in which 
the relief sought may be obtained. 








MARYLAND PUBLIC SERVICE COMMISSION 
MARYLAND PUBLIC SERVICE COMMISSION 


Re Central Public Service Corporation 


[Case No. 2996, Order No. 15073.] 


Public utilities — Commission jurisdiction — Corporate conirol — Holding com- 
pany. 

1. A local holding corporation owning the controlling stock of a foreign 
holding corporation which in turn owned the controlling stock of a local 
operating gas utility was held to be a public utility subject to the juris- 
diction of the Commission by virtue of a law extending such jurisdiction 
to any corporation “controlling” properties devoted to the manufacture, 
sale, or distribution of gas within the state, p. 34. 


Public utilities — Charter powers — Commission jurisdiction. 
2. A gas corporation incorporated under the laws of the state does not 
become subject to the jurisdiction of the Commission, no matter how broad 
its charter powers as a gas corporation may be, until it actually owns or 
operates, manages or controls, a gas plant within the state, p. 35. 


Security issues — Commission jurisdiction — Holding company — Local sub- 
sidiary. 
3. The Commission, in exercising its jurisdiction over the security issues 
of a holding corporation controlling a local operating utility, need concern 
itself only with safeguarding the welfare of the local utility to the extent 
that its safety and adequacy of service, rates, administration, and the like 
might be affected by the proposed security issues of its parent, p. 35. 


Commissions — Jurisdiction — Holding company. 
4. The Commission has no jurisdiction over mere holding companies ex- 
cept where their holdings carry with them the control of some public utility 
within the state over which the Commission has jurisdiction, and even 
then, only to the extent that its activities might affect the welfare of the 
local operating subsidiary, p. 35. 


Security issues — Holding company controlling local utility — Sufficiency of ap- 
plication. 

5. The application of a holding corporation controlling a local operating 
subsidiary for Commission authority to issue securities should at least 
state with reasonable fullness such facts as may be required to enable the 
Commission, and those legitimately interested therein, to ascertain whether 
its proposed stock issues are in fact, as to all its public utility and other 
properties outside of the state, bona fide, and for value, p. 35. 


Security issues — Commission powers — Holding company. 
6. The Commission, in passing on a proposed security issue of a holding 
company which controls a local operating utility, is entitled to know what 
part of the money to be raised is to be applied to the pecuniary benefit of 
nonutility properties or utility properties outside of the state and what 
part, if any, is to be applied to the pecuniary benefit of a utility subsidiary 
within the state, p. 37. 
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Security issues — Commission jurisdiction over proceeds — Holding corporation. 
7. As to that portion of the money raised by the security issues of a hold- 
ing corporation owning the controlling interest of a local operating utility. 
which is to be used for the pecuniary benefit of such operating subsidiary, 
the Commission has as full supervisory control as if the holding corpora- 
tion did not control other properties outside of the state, p. 37. 


Security issues — Commission jurisdiction — Holding corporation. 
8. The Commission, in the opinion of its general counsel, should, before 
granting permission to a holding company controlling a local utility to sell 
securities to a foreign corporation, require the vendee company to make 
a formal application for leave to buy the stock or else require the vendor 
a corporation to lay before it some authentic evidence, such as a contract, 


_ of the proposed vendee’s actual agreement to buy the stock, p. 37. 
on Sale — Commission powers over purchaser — Holding corporation. 
re, 9. In dealing with the right of one gas corporation to purchase the stock 


of another gas corporation which controls a gas plant within the state, 
besides controlling other properties outside of its limits, the powers of 
the Commission are much broader than when dealing with the seller of 





ot the stock, and the Commission is not bound to sanction the transaction at 
. all unless it thinks the purchase calls for its approval, p. 37. 
[October 30, 1929; November 15, 1929.] 
b- PPLICATION of a Maryland holding company controlling a 
Maryland operating utility to sell securities to a Delaware 
~s holding corporation; application approved in accordance with 
nt the opinion of the General Counsel for the Commission, with 
ke modifications suggested by him. 
© 
i Opinion of General Counsel plicant, for the total sum of $1,900,- 
ty Frank Harper, Esq., Executive Secre- 076.73, and, under the direction of 
_ anes, Dakin: Geintin Cossiiinites il the Central Public Service Company, 
y, Public ce sion 0 
he Si cosiaial Dhiuer Mullie Balti- to allocate the total amount of that 
aryland, ey Building, Ba 6 
more, Md. sum, in the proportion of $924,948.3 ’ 
p- to the capital account of the applicant, 
Dear Sir: and, in the proportion of $975,128.37, 
1g At the request of the Commission, to the surplus account of the applicant. 
st I have carefully considered the appli- The applicant also asks the Com- 
he cation of the Central Public Service’ mission for leave to sell an issue of 
= Corporation in the above entitled case. 252,855 shares, without par value, of 
It asks the Commission for lezve to the authorized, but unissued, Class A 
sell and issue to the Central Public stock, of the applicant, in two blocks 
: Service Company, a foreign corpora- of 52,855 and 200,000 shares, re- 
. tion, and the present owner of all the spectively, as follows: The block of 
of outstanding common stock of the ap- 52,855 shares is proposed to be is- 
at plicant, 800,000 shares, without par sued and sold, as full paid, nonas- 
ry value, of the common stock of the ap- sessable stock, to the common stock- . 
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holders of the applicant, of record, 
at the close of business, on September 
20, 1929, in full payment, ratably, at 
the price of $17.50 per share, of the 
total price of $924,962.50, of a divi- 
dend, declared by the applicant out of 
a fund, accumulated by the applicant, 
which became payable to those stock- 
holders on September 30, 1929; the 
payment to be evidenced by the trans- 
fer, upon the books of account of the 
applicant, of the amount of the ac- 
cumulated fund, just mentioned, from 
surplus to capital account. 

The block of 200,000 shares of Class 
A stock of the applicant is proposed to 
be sold and issued on the open market, 
or to bankers, or to subscribers, under 
the customer-ownership sales plan of 
the applicant. 

The applicant is a Maryland corpo- 
ration, and, in addition to its charac- 
ter as a holding corporation, and oth- 
erwise, is expressly authorized by its 
charter to perform the corporate func- 
tions of a gas corporation; and owns 
all, or the majority, of the common 
stock of the Central Gas & Electric 
Company, a foreign corporation, 
which, in turn, owns all, or the ma- 
jority, of the common stock of the 
Hagerstown Light & Heat Company 
of Washington county, a Maryland 
corporation which operates a gas plant 
in Washington county, in the state of 
Maryland. 

[1] Under these circumstances, the 
applicant, in my opinion, is a “gas cor- 
poration,” and, as such, subject to the 
jurisdiction of the Public Service 
Commission of Maryland, because, by 
§ 346, of Art. 23, of the Annotated 
Code of Maryland, the term “gas cor- 
poration” is made to include not only 
any corporation owning, operating, or 


managing, but also any corporation 
“controlling’’ any plant, or property, 
for manufacturing, distributing, and 
selling for distribution, and selling or 
distributing illuminating gas (natural 
or artificial or manufactured, and 
wheresoever and howsoever derived 
or obtained) for light, heat, fuel, or 
power, or for any public use whatso- 
ever; and because, by § 350, of the 
same Article, it is provided that the 
jurisdiction, supervision, powers, and 
duties of the Public Service Commis- 
sion shall extend to the manufacture, 
sale, or distribution of gas, natural 
and artificial, within the state of 
Maryland, and to the persons, or cor- 
poration, owning, leasing, operating, 
or “controlling’’ the same, and to gas 
plants, and to persons or corporations 
owning, operating, leasing, or “con- 
trolling” the same. 

In my judgment, a gas corporation 
which owns all, or the majority, of 
the capital stock of another gas corpo- 
ration, which owns a gas piant, “con- 
trols” the plant, in the sense of §§ 346 
and 350 of Art. 23 of the Annotated 
Code of Maryland. It is true that the 
Central Public Service Corporation 
does not control the plant of the 
Hagerstown Light & Heat Company 
immediately, but only mediately, 
through its ownership of all, or the 
majority, of the common stock of the 
Central Gas & Electric Company, but 
this, in my judgment, also constitutes 
“control,” within the intent of §§ 346 
and 350 of Art. 23, of the Annotated 
Code of Maryland. The ownership 
by corporation A of all, or the major- 
ity, of the capital stock of corporation 
B, and the ownership by corporation 
B of all, or the majority, of the capital 
stock of corporation C, a gas corpora- 
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tion, which owns a plant in the state 
of Maryland, gives, as I see it, to both 
corporation A and corporation B, a 
share in the control of the plant of cor- 
poration C, that brings each of them 
under the jurisdiction of the Commis- 
sion. They are links in chain of com- 
mon control; though only corporation 
C actually operates the plant; other- 
wise, corporation A, by merely inter- 
posing an intermediate corporation be- 
tween itself and corporation C, could 
wholly escape the authority of the 
Commission, no matter to what extent 
it might be the real moving impulse 
back of the plant of corporation C, 
and no matter to what degree its cor- 
porate acts might tend to inflate the 
rates, or impair, the service, charged, 
or rendered, to the general public, by 
corporation C. 

[2, 3] I quite agree with the at- 
torney general of Maryland in believ- 
ing that a gas corporation, incorpo- 
rated under the laws of the state of 
Maryland, does not become subject to 
the jurisdiction of the Commission, 
no matter how broad its charter pow- 
ers, as a gas corporation, may be, until 
it actually owns, or operates, man- 
ages, or controls a gas plant within 
the state of Maryland; XV Ann. Rep. 
Md. P. S. C. 281; but I go further 
than the case before him called for, 
and express the opinion that control 
can also be predicated of any Mary- 
land gas corporation, in an intercon- 
nected series of gas corporations, that, 
by reason of interlocking stock owner- 
ships, is capable of either originating 
or passing on a corporate movement 
which eventually asserts a directing 
influence over the workings of a gas 
plant, within the state of Maryland. 
The Hagerstown Light & Heat Com- 
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pany of Washington county is subject 
to the jurisdiction of the Commission 
because it operates a gas plant with- 
in the state of Maryland, and it is on- 
ly in relation to it, of course, that the 
Commission need ordinarily concern 
itself, as respects safety and adequacy 
of service, rates, administrative prac- 
tices, and the like, but, in my view, 
the Central Public Service Company, 
the Central Public Service Corpora- 
tion, and the Central Gas & Electric 
Company, are all joint participants in 
the control of the gas plant of the 
Hagerstown Light & Heat Company 
of Washington county, and, to the ex- 
tent that this control may be asserted 
by any one, or more, of them, alike 
subject to the jurisdiction of the Com- 
mission. Indeed, for the purposes of 
that jurisdiction, they constitute a 
unit. 

[4, 5] The application in this case 
is open, therefore, I think, to criticism, 
in more than one particular. It states 
in general terms only that the appli- 
cant proposes to use the large sums 
that it desires to raise, in the manner 
hereinbefore mentioned, for the ac- 
quisition of property (i. e., bonds, 
stocks, and other securities), the dis- 
charge or lawful refunding of its obli- 
gations, and the reimbursement of 
moneys actually expended for the ac- 
quisition of property (i. e., bonds, 
stocks, and other securities), as au- 
thorized by the Public Service Com- 
mission Law. Manifestly, the appli- 
cant should be more specific; if it is 
possible for it to be so at the present 
time. As I am informed, it owns, 
operates, manages, or controls other 
gas plants, and other public utilities 
besides gas plants, outside of the state 
of Maryland. These utilities, of 
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course, are wholly beyond the reach 
of the jurisdiction and authority of 
the Commission, so far as the asser- 
tion of any direct control by it, over 
them, is concerned. Only to the extent 
that the application of the amounts, 
proposed to be raised by the Central 
Public Service Corporation, will, or 
may, affect the Hagerstown Light & 
Heat Company of Washington coun- 
ty, in the performance of its corporate 
functions, as a gas corporation, has 
the Commission any interest in them, 
such as to justify an inquiry by it into 
the manner in which they are to be 
expended. Obviously, the Commis- 
sion has no jurisdiction over mere 
holding companies, except where their 
holdings carry with them the control 
of some public utility within the state 
of Maryland, over which the Commis- 
sion has jurisdiction, and even then, 
when the corporation controlling such 
public utility, owns, operates, man- 
ages, or controls other public utilities, 
in other states, and wishes to raise 
money for the benefit of its public 
utilities, both in and outside of the 
state of Maryland, the Commission is 
not invested with any supervisory 
powers over the expenditure of any 
part of the money in such other states, 
or the apportionment of the entire ex- 
penditure, as between the different 
states involved; nor, under those cir- 
cumstances, has it the power to ap- 
prove the wisdom or condemn the 
unwisdom of applications of portions 
of the whole amount, so expended, 
to the corporate requirements of such 
of the public utilities as exist in other 
states than Maryland. The final de- 
cision, in matters of this nature, 
must rest with the officers and direc- 
tors of the corporation. Laird v. 
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Baltimore & O. R. Co. (1913) 121 
Md. 179, 190, 88 Atl. 347. A fortiors 
is all this true when the applicant, as 
in the present case, not only owns, 
operates, manages, or controls public 
utilities, both in and outside of the 
state of Maryland, but nonpublic util- 
ity properties outside of the state of 
Maryland besides; and also wishes to 
raise money by a stock issue for the 
benefit of these last-mentioned proper- 
ties, too. But, nevertheless, under 
even conditions of this nature, the ap- 
plication to the Commission of such 
a corporation as the Central Public 
Service Corporation, or its reports 
rendered, pursuant to a preliminary 
order of the Commission passed upon 
such an application, should, at least, 
state, with reasonable fullness, such 
facts as may be required to enable the 
Commission, and those legitimately in- 
terested therein, to ascertain whether 
its proposed stock issues are, in fact, 
as respects all its public utility and 
other properties outside of the state 
of Maryland, bona fide, and for value. 

“What the law-making power may 
do, the extent of what it can do,” said 
the court in the Laird Case, supra, at 
p. 191, “is to say that the Public Serv- 
ice Commission shall have presented 
to it the price at which bonds about to 
be issued have been agreed to be dis- 
posed of, or have been disposed of, so 
that the investing public may know 
the value that has gone into the com- 
pany for the furtherance of its opera- 
tions, and that the bonds which they 
are being asked to purchase represent 
a bona fide, honest transaction in 
which the company has received value, 
instead of a doubtful, diluted issue 
not created and put forth in good 
faith.” 
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[6, 7] In the present case, there- 
fore, the Commission is entitled to 
know from the application of the ap- 
plicant, or from reports rendered by 
it, pursuant to a preliminary order of 
the Commission passed upon such ap- 
plication, what part of the whole 
amount of money, proposed to be 
raised by the Central Public Service 
Corporation, is to be applied to the 
pecuniary requirements of the public 
utility plants, or nonpublic utility 
properties owned, operated, managed, 
or controlled by the Central Public 
Service Corporation, outside of the 
state of Maryland, or is to be used in 
other ways, that will, or may, affect 
the welfare of the corporation own- 
ing, operating, managing, or control- 
ling such plants or properties ; or their 
ability to discharge their corporate 
duties, as public service corporations ; 
and also, to what specific purposes, 
and in what specific amounts, the sum 
that is to be so employed, is to be so 
applied or used. And the Commis- 
sion is even more assuredly entitled to 
know from the application of the ap- 
plicant, or from reports rendered by it 
pursuant to a preliminary order of the 
Commission, passed on such applica- 
tion, what part of the whole amount, 
proposed to be raised by the Central 
Public Service Corporation, is to be 
applied to the pecuniary requirements 
of the gas plant of the Hagerstown 
Light & Heat Company of Washing- 
ton county, or is to be used, in other 
ways, that will, or may affect the wel- 
fare of that company, or its ability to 
discharge its corporate duties, as a 
public service corporation ; and also to 
what specific purposes and, in what 
specific amounts, the sum, that is to 
be so employed, is to be so applied or 
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used; and, as to that sum, the Com- 
mission has as full supervisory control 
as if the Central Public Service Cor- 
poration did not own, operate, man- 
age, or control any public utility plant 
or nonpublic utility property outside 
of the state of Maryland. 

[8, 9] The application of the appli- 
cant is also defective in form in that 
it does not include, and is not accom- 
panied, in any way, by a petition by 
the Central Public Service Company 
that it be authorized, by the Commis- 
sion, to acquire that part of the capital 
stock of the applicant which the latter 
proposes to sell and issue to it, either 
for a pecuniary consideration, in the 
ordinary way, or in return for a re- 
lease of the dividends payable to it by 
the applicant; and it is not even ac- 
companied by a copy of any written 
contract, showing that the Central 
Public Service Company has actually 
agreed to buy any stock from the ap- 
plicant. It is important to bear in 
mind that, in the present case, one gas 
corporation is seeking leave from the 
Commission to sell and issue most of 
the stock, proposed to be issued by it, 
to another gas corporation, for as I 
am informed, the Central Public Serv- 
ice Company is authorized by its char- 
ter to exercise all the powers of a gas 
corporation, and to acquire and hold 
the stock of any private corporation ; 
and does own, operate, manage, or 
control gas plants and other proper- 
ties, outside of the state of Maryland, 
as well as control the gas plant of the 
Hagerstown Light & Heat Company 
of Washington county in Washing- 
ton county, Maryland. This being 
so, now that the Central Public Serv- 
ice Company proposes to purchase, 
in the two ways just mentioned, a 
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large block of the capital stock of 
the applicant, in this case, it plainly 
falls within the provisions of § 394, 
of Art. 23, of the Annotated Code 
of Maryland, which declare that no 
gas corporation shall, directly, or 
indirectly, acquire the stock or bonds 
of any other corporation, incorpo- 
rated for, or engaged in, the same or 
similar business, unless authorized to 
do so by the Commission. In dealing, 
therefore, with the right of one gas 
corporation to purchase the stock of 
another gas corporation, which con- 
trols a gas plant in the state of Mary- 
land, and owns, operates, manages, or 
controls gas plants and other proper- 
ties outside of its limits, besides, the 
powers of the Commission are clear- 
ly much broader than when dealing 
with the seller of the stock. It is not 
bound to authorize the acquisition of 
the stock by the vendee corporation at 
all, unless it thinks that the purchase 
is one that calls for its approval. Be- 
fore then, the Commission gives its 
sanction in any form, or to any extent, 
to the proposed sale of the stock, in 
this case, to the Central Public Service 
Company, it would be well for it, as 
a matter of proper procedure, to re- 
quire that company to make a formal 
application to it for leave to buy the 
stock, and its application should com- 
ply with all the provisions of Rule XI, 
of the Commission, relating to appli- 
cations for authority to acquire shares 
of stock, which are germane to the 
circumstances, surrounding the appli- 
cation of the applicant in this case. 
Or, if the Commission does not do 
this, it should, at least, require the ap- 
plicant, in this case, to lay some au- 
thentic evidence, in the form of a 
written contract, or otherwise, before 
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t 
it, showing that the Central Public 
Service Company has actually agreed ! 
to buy the stock. Authority from the 
Commission to the Central Public 
Service Corporation to sell the stock’ 
to the Central Public Service Com-’ 
pany necessarily involves authority ‘ 
from the Commission to the Central 
Public Service Company to buy the 
stock from the Central Public Service 
Corporation. XIII Ann. Rep. Md. 
P. S. C. 287; but, as, unlike in the 
case just cited, no order has yet been 
passed by the Commission in this case, 
there is no reason why the agreement, 
of the Central Public Service Com- 
pany to buy the stock in question 
should not, as a matter of regular pro- 
cedure, be evidenced by its own appli- 
cation as well as that of the Central 
Public Service Corporation, or in 
some other adequately authentic form 
as by the production of a copy of the 
written contract of sale and purchase 
relating to the stock, or otherwise. 

Truly yours, 
Wo. CaBELL Bruce. 


By the Commission: Whereas, the 
Central Public Service Corporation, a 
corporation, duly incorporated under 
the laws of the state of Maryland, has 
applied to the Commission for leave 
to sell and issue to the Central Public 
Service Company, a corporation, duly 
incorporated under the laws of the 
state of Delaware, and the present 
owner of all the outstanding common 
stock of the Central Public Service 
Corporation, 800,000 shares, without 
par value, of the common stock of the 
Central Public Service Corporation 
for the total sum of $1,900,076.73, 
and, under the direction of the Cen- 
tral Public Service Company, to allo- 
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cate said total sum, in the proportion 
of $924,948.36, to the capital account 
of the Central Public Service Corpo- 
ration, and, in the proportion of 
$975,128.37, to the surplus account 
of the Central Public Service Corpo- 
ration, and, 

Whereas, by said application the 
Central Public Service Corporation 
has also applied to the Commission for 
leave to sell and issue 252,855 shares, 
without par value, of the authorized, 
but unissued, class A stock of the Cen- 
tral Public Service Corporation, in 
blocks of 52,855 and 200,000 shares, 
respectively, as follows: 

Said block of 52,855 shares to be 
issued and sold, as full paid, nonasses- 
sable stock, to the common stockhold- 
ers of the Central Public Service Cor- 
poration, of record, at the close of 
business on September 20, 1929, to 
wit: the Central Public Service Com- 
pany, its only common stockholder, 
at the price of approximately $17.50 
per share, or the total price of $924,- 
948.36, being an amount equal to a 
dividend upon the common stock of 
the Central Public Service Corpora- 
tion, declared by that Corporation, 
which became payable to those stock- 
holders, to wit: the Central Public 
Service Company, its only common 
stockholder, on September 30, 1929; 
the payment to be evidenced by the 
transfer upon the books of account of 
the Central Public Service Corpora- 
tion of the amount of such dividend 
from surplus to capital account; and 
said block of 200,000 shares of said 
Class A stock of the Central Public 
Service Corporation to be sold and is- 
sued on the open market, or to bank- 
ers, or to subscribers, under the cus- 
tomer-ownership sales plan of the 
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Central Public Service Corporation, 
and, 

Whereas, the Central Public Serv- 
ice Corporation is a Maryland corpo- 
ration, as hereinbefore recited, and, 
in addition to its character as a hold- 
ing corporation, and otherwise, is ex- 
pressly authorized by its charter to 
perform the corporate functions of a 
gas corporation, and owns all, or the 
majority of the common stock of the 
Central Gas & Electric Company, a 
foreign ‘corporation, which, in turn, 
owns all, or the majority of the com- 
mon stock of the Hagerstown Light 
& Heat Company of Washington 
county, a corporation duly incorpo- 
rated under the laws of the state of 
Maryland, which operates a gas plant 
in Washington county, in the state of 
Maryland, and, 

Whereas, the Central Public Serv- 
ice Company is authorized, by its 
charter, to exercise all the powers of 
a gas corporation, and owns all the 
common stock of the Central Public 
Service Corporation, as hereinbefore 
recited, and is, with it, and the said 
Central Gas & Electric Company, a 
link in a chain of common control 
over the Hagerstown Light & Heat 
Company of Washington county, and 
its gas plant, and, 

Whereas, therefore, the Central 
Public Service Corporation, and the 
Central Public Service Company, are 
incorporated for, and engaged in, the 
same or a similar business, and, 

Whereas, the Central Public Serv- 
ice Company has filed a petition with 
the Commission, in this case, asking 
the Commission to authorize it to ac- 
quire said 800,000 shares of the com- 
mon stock of the Central Public Serv- 
ice Corporation, and said 52,855 
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shares of said Class A stock of the 
Central Public Service Corporation, 
and 

Whereas, it is stated in the petition 
of the Central Public Service Corpo- 
ration, in this case, that it proposes to 
use all the proceeds of sale from said 
800,000 shares of common stock, and 
said 252,855 shares of Class A stock, 
for the acquisition of bonds, stocks, 
and other securities, the discharge or 
lawful refunding of its obligations, 
or the reimbursement of moneys ac- 
tually expended for the acquisition of 
bonds, stocks, and other securities; 
and, 

Whereas, the Commission is ad- 
vised by its general counse! that, in 
his opinion, its jurisdiction over such 
issues of stock as those now proposed 
to be issued by the Central Public 
Service Corporation, and the alloca- 
tion, or other disposition, of the pro- 
ceeds of sale thereof, is (except so far 
as the issuance of such stock or the 
allocation, or other disposition, of the 
proceeds of sale thereof, may involve 
the assertion, in scme form or other, 
of the control that the said Central 
Public Service Corporation is in a po- 
sition to assert over the operations of 
the Hagerstown Light & Heat Com- 
pany of Washington County) limited 
to the reports hereinafter required of 
the Central Public Service Corpora- 
tion; and, 

Whereas, it appears from the sup- 
plemental petition of the Central Pub- 
lic Service Corporation, in the above 
entitled case, that no part of said pro- 
ceeds of sale will be applied to the pe- 
cuniary requirements of the gas plant 
of the Hagerstown Light -& Heat 
Company of Washington County, or 
to the acquisition of any of its stock, 
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bonds, or other securities, or will be 
used in any other way that would, or 
might, directly affect the welfare of 
that company, or its ability to dis- 
charge its corporate duties; and, 

Whereas, it is believed by the Com- 
mission that the acquisition of said 
800,000 shares of the common stock, 
and of said 52,855 shares of Class A 
stock of the Central Public Service 
Corporation, by the Central Public 
Service Company would not involve 
the exercise, in any form, by the lat- 
ter Company of its control over the 
operations of the Hagerstown Light 
& Heat Company of Washington 
County, or prejudice its welfare in 
any manner. 

Now, therefore, the said application 
of the Central Public Service Corpo- 
ration having come on for hearing, 
after due notice given, pursuant to 
Order No. 14960 of the Commission, 
and the said petition of the Central 
Public Service Company having been 
received and considered, as a part of 
said application, it is, this 15th day of 
November, in the year 1929, by the 
Public Service Commission of Mary- 
land. 

Ordered: (1) That the Central 
Public Service Company be, and it is 
hereby authorized, to acquire, by pur-, 
chase, at the prices, and in the man- 
ner, hereinbefore recited, all of said 
800,000 shares, of the common stock 
of the Central Public Service Corpo- 
ration, and all of said 52,855 shares, 
of Class A stock of the Central Public 
Service Corporation. 

(2) That, as soon as the sales of 
said 800,000 shares of the common 
stock of the Central Public Service 
Corporation, and of said 52,855 
shares of Class A stock of the Central 
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Public Service Corporation, shall have 
been consummated, the same shall be 
duly reported by the Central Public 
Service Corporation to the Commis- 
sion, so as to become a part of its 
permanent records. 

(3) That, on January 1, 1930, and, 
at intervals of each six months there- 
after, the Central Public Service Cor- 
poration shall report with reasonable 
fullness to the Commission the price, 
or prices, at which all, or any part, or 
parts, of said 200,000 shares of Class 
A stock shall have been agreed to be 
sold, or shall have been sold, and the 
specific purpose, or purposes, to which 
the proceeds of sale, in each instance, 
are proposed to be applied, or shall 
have been applied, and all other such 
facts as may be required to enable the 
Commission and those legitimately in- 
terested therein to ascertain whether 


any issue, or issues, of said stock is, or 
are, in fact bona fide and for value. 

(4) That, without the approval of 
the Commission given and pursued as 
prescribed by Rule VIII of the Com- 
mission, no part of the proceeds of 
sale of any common or Class A stock, 
proposed to be issued by the Central 
Public Service Corporation, shall be 
applied to any of the pecuniary-needs 
or requirements of the Hagerstown 
Light & Heat Company of Washing- 
ton County, or of its gas plant, or be 
used in the purchase or acquisition of 
any bonds, stock, or other securities 
heretofore or hereafter issued by the 
said Hagerstown Light & Heat Com- 
pany, or in any other way that would, 
or might, directly affect the welfare of 
the said Hagerstown Light and Heat 
Company, or its ability properly to 
perform its corporate duties. 
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Re Franklin Power & Light Company et al. 


Municipalities — Occupation of streets by utilities — Authority of the state. 

1. The general assembly of the state is competent to grant directly to 
telephone and telegraph companies authority to occupy the streets and 
roads of municipalities and counties of the state without first having ob- 
tained the consent of local authorities, p. 44. 

Municipalities — Occupation of highways by utilities — Authority of the state. 
2. The legislature itself having authority to confer jurisdiction on utilities 
to occupy streets of cities within the state can delegate such power to the 
governing bodies of the cities or to any agency which it might set up and 
clothe with jurisdiction for that purpose, p. 44. 

Municipalities — Occupation of highways by utilities — Authority of the state. 
3. A special act of 1903 delegating to a town the authority to grant occu- 
pational rights to an electric utility in its streets, was held to have the effect 
of repealing a general act of 1885 conferring such authority directly on 
the companies without requiring the consent of local authorities, p. 45. 
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Statutes — Repeal by implication. 
4. A special law under the cardinal rules of statutory construction canrot 
be repealed by implication by a subsequent general law, p. 45. 


Statutes — Repeal by implication. 
5. Where rights granted under a general law in 1885 have been taken . 
away through repeal by operation of a conflicting special law of 1903, a 
subsequent statute in 1909 purporting to confer on electric companies “the 
same rights and powers” as were conferred on telephone companies by 
former laws of the state, was held not to have the effect of reviving such 
rights even as applied to electric companies, p. 45. 


Public utilities — Charters — Election as to statutes — Electricity. 
6. An electric company which had elected to take out its charter under 
an act requiring it to obtain first the permission from local authorities to 
occupy streets in municipalities was held to be. bound by the provisions 
and limitations of its charter and not to be entitled to any benefits from 
an alternative act not requiring it to obtain such consent in view of the 
utility’s exercise of its option to proceed under the former, p. 47. 


Statutes — Construction — Passage on successive days. 
7. The presumption must obtain that a legislature, by passing two laws 
on successive days, intended that both of them should become effective 
according to their express terms and not be construed as being in conflict, 
p. 47. 

Commissions — General powers — Statutory construction. 
8. A statute investing regulatory powers over utilities in the Commission 
was construed not to have the effect of taking away from municipalities 
their powers to have a voice in the granting of authority to utilities for the 
use of their streets, in view of the language of the statute expressly rec- 
ognizing such local authority, p. 48. 


Franchises — Respective powers of Commission and municipalities. 
9. Municipalities, under certain statutes, have the power to grant fran- 
chises by ordinance to public utility companies desiring to occupy their 
streets, but such franchise ordinances must be approved by the Commis- 
sion before they are valid, p. 48. 


Franchises — Expiration — Municipal action. 
10. A utility, upon the expiration of its franchise ordinance, was held not 
to have any further lawful right to occupy the streets of a municipality 
without first having obtained new franchise rights from the municipality 
where the board of aldermen had passed a resolution declaring that public 
necessity required a competing utility in that municipality, p. 49. 


Service — Joint utilities — Right to operate. 
11. The right of a public utility to continue to render electric service 
should not be dependent upon the continued operation by the utility of an 
unprofitable railway, but each service should be independent of the other, 
p. 49. 

Franchises — Action of a municipality — Condition. 
12. The governing body of a town was held to have no authority to im- 
pose in a franchise ordinance granted to a power and light company, a 
condition that such ordinance is subject to revocation in the event the 
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company fails to continue an unprofitable railway in operation, and the 
Commission refused to approve such an ordinance, p. 49. 


[September 20, 1929.] 


A of an electric light company for approval of a 

franchise ordinance granted by a certain town; franchise 

disapproved in the form submitted and the cause retained on 

the Commission docket pending further negotiations between 
the parties. 


By the Commission: This con- 
troversy arises out of the joint appli- 
cation of the Franklin Power & Light 
Company and the town of Franklin 
filed with the Commission, seeking the 
approval by the Commission of fran- 
chise ordinance No. 141, passed by 
the board of mayor and aldermen of 
the town of Franklin on June 24, 
1929, granting to the Franklin Power 
& Light Company a franchise for the 
purpose of constructing, owning, and 
operating an electric power and light 
plant to serve said town for a period 
of ten-years. 

The Southern Cities Power Com- 
pany is at present operating such a 
plant in said town under a franchise 
granted to its predecessor, the Har- 
peth Electric Light & Power Com- 
pany, but this franchise expired on 
August 4, 1929. Southern Cities 
Power Company is chartered under 
Chapter 127, Acts of 1909. 

The Southern Cities Power Com- 
pany concedes that its ftanchise right 
to occupy the streets of the town of 
Franklin expired on August 4, 1929, 
but contends that it, as an existing 
operating utility on that date, has the 
right to continue to occupy the streets 
of said town and to continue to serve 
the patrons of its lines and others de- 
siring service, notwithstanding the ex- 
piration of its franchise rights. It 


. 
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bases this contention upon the provi- 
sions of Chapter 151, Acts of 1909, 
coupled with the Public Utility Act, 
Chapter 49, Public Acts of 1919, and 
Chapter 87, Public Acts of 1923, and 
other Acts, together with the further 
insistence that, if the Southern Cities 
Power Company has the right to con- 
tinue to serve this territory, no de- 
mand or necessity exists for the serv- 
ices of a competing utility in the same 
territory. Based upon these conten- 
tions, the Southern Cities Power 
Company filed a protest with the Com- 
mission, objecting to the approval by 
the Commission of the franchise or- 
dinance granted by the town of 
Franklin to the Franklin Power & 
Light Company, which is effective for 
a 10-year period on and after August 
4, 1929, unless sooner revoked under 
the terms of the ordinance. 

Upon the filing of said protest, the 
town of Franklin and the Franklin 
Power & Light Company countered 
with a written motion to dismiss the 
protest filed by the Southern Cities 
Power Company, the motion being 
based upon the contention that the 
Southern Cities Power Company 
could not lawfully continue to occupy 
the streets of Franklin without the 
consent of the town of Franklin, evi- 
denced by a franchise ordinance | 
passed by the board of mayor and al- 
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dermen, and that, failing to have such 
authority to continue to occupy the 
streets of the town, the Southern 
Cities Power Company was, in effect, 
after August 4, 1929, an “outlaw” in 
said town and without the requisite 
status as a competing public utility to 
be permitted to protest the approval 
by the Commission of the franchise 
ordinance granted to the Franklin 
Power & Light Company. 

The Commission heard arguments 
on the motion to dismiss the protest 
of the Southern Cities Power Com- 
pany, and at the conclusion of the 
same took said motion under advise- 
ment, and proceeded to hear the case 
on its merits, considering the proof 
offered by all parties to the contro- 
versy. 

The town of Franklin was incorpo- 
rated by special Act—Chapter 79, of 
the Acts of 1903. By sub-section 8, 
of § 8, of the charter of said town, 
authority is granted to the town “to 
provide for the lighting of streets.” 
Sub-section 12, of § 8, of the charter 
authorizes the town of Franklin— 

“To grant the right of way over 
streets, alleys, avenues, squares, and 
other public places of said town, for 
the purpose of street railroads or other 
railroads, telephones, telegraphs, gas 
pipes, electric lights, and such other 
purposes as the Board may deem 
proper; provided that they shall not 
grant the exclusive right to the use 
of streets and thoroughfares to any 
person, company, or corporation for 
more than twenty years.” 

Since the Southern Cities Power 
Company insists that telephone and 
telegraph companies have the right to 
occupy the streets of the cities of the 
state without permission from the 





governing bodies of such cities, and 
that under the law it has these same 
rights, it becomes necessary to see 
what the law is as regards such rights 
of telephone and telegraph companies 
in order to dispose of this contention. 

[1] Section 1, of Chapter 66, of 
the Acts of 1885 (Shannon’s Code, § 
1830) grants to telephone and tele- 
graph companies express legislative 
authority to “construct, operate, and 
maintain such telegraph, telephone or 
other lines necessary for the speedy 
transmission of intelligence along and 
over the public highways and streets 
of the cities and towns of this state.” 

It was perfectly competent for the 
general assembly of the state to di- 
rectly grant to telephone and tele- 
graph companies this authority to oc- 
cupy the streets and roads of the cities 
and counties of the state without first 
having obtained the consent of the 
city or county authorities, since the 
state, as the sovereign, could, under 
the law, exercise complete control and 
jurisdiction over the roads and streets 
located within the state or could 
delegate the jurisdiction and control 
of the roads and streets to any po- 
litical governmental subdivision or 
agency set up and vested, by legisla- 
tive authority, with such jurisdiction 
and control. This would be true re- 
garding the use of the roads and - 
streets by any public utility company. 

[2] The various cities of the state 
have no inherent right outside of their 
charter authority to refuse to permit 
any public utility company to occupy 
their streets. They have only such 
authority in this regard as has been 
conferred upon them by the legisla- 
ture except that the cities can exercise 
general police supervision and regu- 
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lation over such companies after they 
have occupied the streets. The legis- 
lature itself can confer jurisdiction on 
public utilities to enter upon the 
streets of the cities of the state, or it 
can delegate this power and authority 
to the governing bodies of the cities, 
or it can delegate the same to any 
agency set up and clothed with juris- 
diction for this purpose. 

Chapter 151, of the Acts of 1909, 
at § 1, provides: 

“That water and electric light, heat, 
and power companies created under 
the laws of this state shall 
have and exercise the same rights and 
powers in respect to the erection and 
maintenance of poles and wires for 
the transmission of electricity for 
light and power purposes as are now 
conferred by the laws of this state 
upon telephone and telegraph com- 
panies for the transmission of tele- 
phone and telegraph messages.” 

The Southern Cities Power Com- 
pany contends that the Act of 1909, 
last above referred to, confers upon it 
by express legislative enactment, and 
without the necessity for the consent 
of the town of Franklin, the right to 
continue to occupy the streets of said 
town to the same extent that a tele- 
phone or telegraph company could oc- 
cupy said streets under the provisions 
of Chapter 66, Acts of 1885 (Shan- 
non’s Code, § 1830), and that by vir- 
tue of said two acts, it has the right to 
continue to occupy the streets of the 
Town of Franklin, without the con- 
sent of said town, for the purpose of 
distributing and selling electricity for 
light and power purposes. 

[3] The Act of 1885 (Shannon’s 
Code, § 1830) is a general law, and 
by its passage, authority was con- 
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ferred by express legislative enact- 
ment on telephone and telegraph com- 
panies, to string their lines over the 
public highways and streets of the 
cities and town of the state without 
authority from the governing body of 
any such city or town; but the general 
assembly incorporated the town of 
Franklin by special Act designated as 
Chapter 79, of the Acts of 1903, and 
conferred upon the board of mayor 
and aldermen of said town, authority 
“to provide for the lighting of streets” 
and authority “to grant rights of way 
over streets, alleys, avenues, squares, 
and other public places of said town 
for the purposes of street railroads 
or other railroads, telephones, tele- 
graphs, gas pipes, electric lights, and 
such other purposes as the Board may 
deem proper.” 
(Underscoring ours.) 

This special Act of 1903, being in 
direct conflict with the general Act of 
1885 (Shannon’s Code, § 1830), re- 
pealed the Act of 1885 to the extent 
of the conflict. It results that after 
the incorporation of the town of 
Franklin by the special Act of 1903, 
not even telephone and telegraph com- 
panies could enter the corporate limits 
of the town of Franklin for the pur- 
pose of stringing their wires along the 
streets without first having obtained 
the consent of the governing authori- 
ties of said town, since the authority 
to grant rights of way necessarily im- 
plies the authority to refuse the grant 
of such rights of way. 

[4, 5] But it is insisted by counsel 
for the Southern Cities Power Com- 
pany that the charter of the town of 
Franklin enacted in 1903, authorizing 
the town to grant rights of way by 
ordinances, is in effect repealed by 
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Chapter 151, of the Acts of 1909. We 
cannot adhere to this contention for 
two reasons, namely: (1) because the 
charter Act of 1903 is a special law, 
whereas the Act of 1909 is a general 
law, and under the cardinal rules of 
statutory construction, a special law 
cannot be repealed by implication by 
a subsequent general law; and (2) the 
' Act of 1909, conferring upon electric 
light, heat, and power companies the 
same right to occupy the streets of 
the cities of the state for the erection 
of poles and wires as were then con- 
ferred upon telephones and telegraph 
companies is not in conflict with the 
charter Act of the town of Franklin, 
because by the passage of the charter 
Act of the town of Franklin in 1903, 
the territory embraced within the cor- 
porate limits of the town of Franklin 
was excluded from the provisions of 
the Act of 1885, which granted to 
telephone and telegraph companies ex- 
press legislative authority to occupy 
the streets of the cities of the state for 
the purposes of erecting poles and 
stringing wires. In other words, un- 
der the rules of statutory construction, 
the special charter Act of the town of 
Franklin, passed in 1903, being in con- 
flict with the general Act of 1885, in 
so far as the territory embraced within 
the corporate limits of the town of 
Franklin is concerned. Therefore, 
when the Act of 1909, Chapter 151, 
was passed, conferring upon electric 
light, heat, and power companies “the 
same rights and powers in respect to 
the erection and maintenance of poles 
and wires for the transmission of elec- 
tricity for light and power purposes 
as are now conferred by the laws of 
this state upon telephone and tele- 
graph companies,” no rights or pow- 


ers then existed in telephone and tele- 
graph companies to occupy the streets 
of the town of Franklin without the 
consent of said town, because such 
rights and powers had been taken 
away by the charter of the town en- 
acted in 1903. 
(Underscoring ours.) 

Entertaining these views as to the 
proper construction to be given to the 
various statutes heretofore referred 
to, the Commission is of the opinion 
that the town of Franklin, acting 
through its governing body, has the 
power and authority to grant fran- 
chises to public utility companies to 
occupy the streets of said town, and 
that, without such franchise, no pub- 
lic utility company is authorized to so 
occupy said streets. 

The Southern Cities Power Com- 
pany is incorporated under the provi- 
sions of Chapter 127, of the Acts of 
1909, and this Act in turn amends 
Chapter 142, of the Acts of 1875. 
Referring to § 3, of Chapter 127, Acts 
of 1909, it will be noted that corpo- 
rations chartered under said Act are 
authorized to occupy the streets of the 
cities and towns of the state “after 
having first obtained permission from 
the governing authorties thereof.” 

Chapter 208, of the Acts of 1895, 
likewise amends Chapter 142, of the 
Acts of 1875, as well as Chapter 232, 
of the Acts of 1883. This latter Act 
provides for the formation of various 
kinds of corporations, including elec- 
tric light and power companies, as 
does Chapter 127, of the Acts of 1909. 
The said Act of 1895 sets forth the 
form of charter to be used for the 
incorporation of water and electric 
light, heat, and power companies, and 
at § 3, provides that such companies 
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may occupy the streets of the various 
towns of the State with their lines, 
conduits, etc. 

[6] Thus it will be seen that the 
Southern Cities Power Company 
could have been incorporated under 
the provisions of Chapter 208, Acts 
of 1895, instead of under the provi- 
sions of Chapter 127, Acts of 1909. 
Both Acts were open for election to 
this company at the time it was char- 
tered, and the company elected to take 
out its charter under the Act of 1909, 
which requires the company to first 
obtain permission from the governing 
authorities of any town in order to 
have authority to occupy the streets 
of that town. This latter Act is ap- 
plicable in the main to those com- 
panies engaged in the distribution of 
power generally to retail customers, 
whereas Chapter 208, of the Acts of 
1895, is designed to apply to those 
companies desiring to manufacture 
electricity and construct transmission 
lines to the point of retail distribu- 
tion. Such manufacturing companies 
would, of course, not occupy the 
streets of any town as extensively and 
completely as would a distribution 
company. This is evidently the rea- 
son why the legislature authorized 
companies chartered under the Act of 
1895 to occupy the streets of the 
towns without consent of the govern- 
ing authorities thereof, and at the 
same time provided by § 3, of Chap- 
ter 127, of the Act of 1909, that com- 
panies chartered under that Act, 
should first obtain permission from 
the governing authorities of any town 
before occupying the streets of such 
town. The Southern Cities Power 
Company, having elected to take out 
its charter under the Act of 1909, 
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which requires it to first obtain per- 
mission from the town to occupy its 
streets, is manifestly bound by the 
provisions and limitations of its char- 
ter, and it recognized this by apply- 
ing to the town of Franklin for re- 
newal of its franchise. 

[7] It is next insisted by the 
Southern Cities Power Company that 
Chapter 127, of the Acts of 1909, 
which was passed on February 18, 
1909, and approved by the governor 
on February 25, 1909, was modified 
by Chapter 151, Acts of 1909, which 
was passed on February 19th, and ap- 
proved by the governor on March Ist, 
so as to do away with the necessity for 
permission from the governing au- 
thorities of the city to occupy the 
streets thereof; but it is evident from 
the respective dates of passage of said 
Acts, that the two Acts were being 
considered by the legislature at the 
same time and that the legislature did 
not intend by the passage of Chapter 
151 to repeal or modify Chapter 127, 
the presumption being that the legis- 
lature did not have under considera- 
tion at the same time and did not pass 
conflicting bills on successive days. 
The presumption must obtain that the 
legislature, by passing these two laws 
on successive days, intended for both 
to become effective according to the 
terms of said Acts, as expressed 
therein, and that said Acts were not 
to be construed as being in conflict; 
otherwise the Act which was subse- 
quently passed would have been 
amended so as to expressly refer to 
and modify the prior Act, which was 
not done. 

It results that the Commission 
reaches the conclusion that Chapter 
151, of the Acts of 1909, confers upon 








TENNESSEE R. AND PUB. UTILITIES COM. 


water and electric light, heat, and 
power companies the same right to 
occupy the streets of the cities of the 
state as was then conferred upon tele- 
phone and telegraph companies, but 
that said Chapter 151, does not ap- 
ply to electric light, heat, and power 
companies incorporated under Chap- 
ter 127, of the Acts of 1909, but 
only refers to such companies as 
may be incorporated under the provi- 
sions of Chapter 208, of the Acts of 
1895, the latter companies being 
manufacturing and transmission com- 
panies which by the very nature of 
their business do not have to occupy 
the streets of any given town with as 
great number of poles, wires, con- 
duits, lines, etc., as is necessary in the 
case of a company which distributes 
and sells electric current generally for 
light, heat, and power to all of the in- 
habitants of the city. 

[8, 9] It is further insisted by the 
Southern Cities Power Company that 
Chapter 49, of the Public Acts of 
1919, known as the Public Utility 
Law, embraces a _ comprehensive 
scheme of legislation and vests in this 
Commission complete jurisdiction and 
authority over all public utilities oper- 
ating in the state, even to the extent 
of denuding the municipalities of the 
state of their granted charter rights 
to say by ordinance whether or not 
any particular public utility company 
shall be allowed to enter such munic- 
ipality as a public utility and serve 
the citizens thereof. This contention 
is based largely on the Illinois Case 
styled Chicago Motor Coach Co. v. 
Chicago, decided in June, 1929, by 
the supreme court of Illinois, that 
court holding that under the Illinois 
Public Service Law, the cities and 
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villages of Illinois no longer had any- 
thing to say about whether or not 
motor bus operation could be carried 
on through such cities and villages, 
but that if the Public Service Commis- 
sion of Illinois granted a certificate 
of convenience and necessity author- 
izing the holder thereof to operate 
motor busses over any given highway 
of the state which might lead through 
any of the cities of the state that the 
holder of such certificate could carry 
on such operation without the permis- 
sion from the governing body of any . 
such city. An examination of the 
Illinois law reveals the fact that it 
vests fuller and more complete juris- 
diction in the Illinois Commission - 
than is vested in the Tennessee Com- 
mission by Chapter 49, Public Acts of 
1919, creating the Commission. 

It is provided by § 7, of the Act of 
1919, “that no privilege or franchise 
hereafter granted to any public utility 
as herein defined, by the state of 
Tennessee or by any political subdivi- 
sion thereof, shall be valid until ap- 
proved by said Commission, such ap- 
proval to be given when, after hear- 
ing, said Commission determines that 
such privilege or franchise is neces- 
sary and proper for the public con- 
venience and properly conserves the 
public interest. 

The Tennessee Act, therefore, by 
the section above quoted, expressly 
recognizes the right and power of the 
municipalities of the staie, otherwise 
having the power, by charter, tc 
initiate by ordinance the matter as to 
what particular public utility shall oc- 
cupy the streets of such city, but after 
the ordinance is passed and the fran- 
chise thereby granted, it is incumbent 
upon the municipality and the holder 
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of the franchise to submit such ordi- 
nance for approval to this Commis- 
sion before the same shall be valid. 
In other words, under a proper con- 
struction of these Acts, the Commis- 
sion is of the opinion that where the 
power to grant rights of way exists 
in any municipality by the terms of its 
charter, that such power continues to 
exist after the passage of the Act of 
1919 to the extent of permitting the 
city to pass an ordinance granting the 
franchise, but that such franchise 
must be approved by this Commission 
before the same becomes valid. It, 
therefore, results that the town of 
Franklin, under the various statutes 
heretofore referred to, has conferred 
on it the power to grant franchises by 
ordinance to public utility companies 
desiring to occupy its streets, but that 
such franchise ordinance must then be 
approved by this Commission before 
the same is valid. 

[10] We are of the opinion that 
Chapter 87, Public Acts of 1923, does 
not apply in the present controversy, 
for the reason that the board of may- 
or and aldermen of the town’ of 
Franklin have passed a resolution in 
compliance with § 6, of said Act, de- 
claring that a public necessity requires 
a competing company in that mu- 
nicipality. 

From the foregoing, this Commis- 
sion concludes that the Southern 
Cities Power Company, after the ex- 
piration of the franchise ordinance 
on August 4, 1929, which was former- 
ly granted to the Harpeth Electric 
Light & Power Company, no longer 
has any lawful right to occupy the 
streets of the town of Franklin with- 
out first having obtained such fran- 
chise right by ordinance duly passed 
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by the board of mayor and aldermen 
of said town. 

Having reached this conclusion, we 
next pass to a consideration of the 
ordinance submitted for approval by 
the Franklin Power & Light Company 
and the town of Franklin. 

It will be noted by reference to § 
7, of the franchise ordinance, that it 
is provided “that the franchise and 
rights herein granted to the Franklin 
Power & Light Company, its succes- 
sors and/or assigns, have been and 
are hereby granted upon the condition 
that the Nashville Interurban Railway, 
its successors and/or assigns, will 
continue the operation of the electric 
railway between the city of Nashville 
and the town of Franklin, Tennessee, 
the same to be maintained in condition 
to render a reasonable and adequate 
service, and with frequency of trips 
not less than it makes at the present 
time, and should the operation of the 
said electric railway be discontinued 
in the future, ‘or it cease to be main- 
tained and operated, as hereinabove 
set forth, then in that event the board 
of mayor and aldermen of the town 
of Franklin, if they elect so to do, 
shall have the right to revoke this 
franchise, and, in this event all rights 
hereby granted to said Franklin Pow- 
er & Light Company, its successors 
and/or assigns, shall cease.” 

[11, 12] The proof in this case 
shows that there has been operated 
for years between the town of Frank- 
lin and the city of Nashville an inter- 
urban railway known as the Nashville 
Interurban Railway ; that said railway 
has been operated at a loss for some 
time past; that the rolling stock of 
said railway has been permitted to de- 
teriorate and that the roadbed, includ- 
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ing ties, bridges, rails, etc., and the 
power lines used in connection with 
said operation, have all been allowed 
to run down, so that considerable re- 
pairs would be necessary to put said 
interurban in first class condition. 
The Commission is of the opinion 
that the furnishing of light and power 
by any public utility company to the 
citizens of the town of Franklin 
should not be dependent to any degree 
upon the continued operation of the 
Franklin Interurban Railway between 
Nashville and Franklin, and that the 
public convenience and the public in- 
terest of power and light users in the 
town of Franklin would not be prop- 
erly conserved by making the service 
contingent or dependent upon the con- 
tinued operations of said interurban, 
and that the right of any public utility 
company to continue to serve the citi- 
zens of Franklin with power and light 
should not be dependent upon the con- 
tinued operation of the interurban; 
but that the Nashville Interurban 
Railway and whatever company serves 
the citizens of Franklin with power 
and light should each stand upon its 
own bottom, and neither should be 
depended upon the other. The Com- 
mission is of the opinion, from an in- 
spection of the charter of the town of 
Franklin that the governing body of 
said town has no authority under its 
charter to impose in a franchise ordi- 
nance granted to a power and light 
company the condition that such ordi- 
nance is subject to revocation im the 
event an interurban railroad does not 
continue to operate between the town 
and a neighboring town. 
Entertaining these views, both as 
to the law and as to whether this 
franchise ordinance is necessary and 
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proper for the public convenience and . 
properly conserves the public interest, 
the Commission is of the opinion that 
such ordinance in its present form 
should not be approved by this Com- 
mission. The provisions of the fran- 
chise ordinance, above quoted, permit- 
ting the board of mayor and aldermen 
of the town of Franklin to revoke the 
same in the event the Nashville Inter- 
urban Railway should cease to operate 
must be presumed to have been in- 
serted in the ordinance for some pur- 
pose, and in the event the interurban 
should discontinue operations, then the 
board of mayor and aldermen would 
be placed in position where they could 
terminate the ordinance by revocation, 
and if they should elect to do this, 
the customers of the Franklin Power 
& Light Company would then be put 
to the inconvenience of having their 
service interrupted during the period 
of dismantling the plant of that com- 
pany and constructing and connecting 
the lines of any new company which 
might succeed in obtaining a franchise 
from the town. This certainly would 
not serve the public convenience and 
the public interest of the citizens of 
the town of Franklin, in the opinion 
of the Commission. Even a franchise 
granted for a period of ten years 
would be for an exceedingly short 
time without having tied to it a con- 
dition whereby it might be sooner 
revoked, and such revocation would 
necessarily very greatly inconven- 
ience the customers of such a com- 
pany. 

It is therefore ordered by the Com- 
mission : 

1. That before any electric light 
and power company can lawfully oc- 
cupy the streets of the town of 
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Franklin, such company must first 
have granted to it by ordinance passed 
by the board of mayor and aldermen 
of said town, a franchise, which ordi- 
nance must be approved by this Com- 
mission. 

2. That Ordinance No. 141, grant- 
ed to the Franklin Power & Light 
Company by the board of mayor and 


aldermen of the town of Franklin on 
June 24, 1929, is not in such form 
as to meet the approval of this Com- 
mission, for the reasons set forth in 
the foregoing opinion, and the same 
is, therefore, disapproved. 

3. This case will be retained on the 
docket for such further orders as may 
be deemed necessary. 
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Ex Parte Lexington Telephone Company 


[Case No. 3727.] 


Return — Amortization of rate case and accounting expenses. 
1. The ordinary expenses in connection with the installation of accounting 
systems and legal fees in connection with rate cases were held more prop- 
erly amortized over a period of five years than included in current operat- 


ing expenses, p. 54. 


Depreciation — Percentage allowed — Telephones. 
2. The Commission declined to increase the annual allowance of a tele- 
phone utility for depreciation from 5 to 6 per cent of the book cost of 


its depreciable property, p. 54. 


Return — Amortization of rate case expense — Success of utility. 
3. In the amortization of rate case expense, only one-half the total amount 
was permitted to be charged against the rate-paying public in view of the 
fact that the application for increased rates by the utility was denied, p. 
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Return — Percentage allowed — Telephone utility. 
4. The Commission declined to permit increased telephone rates where 
present revenues yielded from 7.03 to 7.86 per cent approximately for 
return on the fair value of the property, p. 55. 


[August 30, 1929.] 
eo of a telephone utility for increased rates; 


denied. 


Hooker, Commissioner: The 
Lexington Telephone Company (here- 
inafter referred to as the Company) 
filed its petition with the State Corpo- 


ration Commission on September 29, 
1928, asking for certain increases in 
its rates and charges over those es- 
tablished by the Commission’s order 
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of March 1, 1927, P.U.R.1927C, 730, 
for telephone service in the town of 
Lexington, Virginia, to become effec- 
tive on and after November 1, 1928. 
The increases asked for were 50 cents 
per month on one and two-party busi- 
ness telephones and 25 cents per 
month on one and two-party residence 
telephones. 

The town of Lexington, through its 
attorneys, protested against the pro- 
posed increases of the Company and 
the matter was, therefore, set down 
for hearing before the Commission. 
The case was heard on December 18, 
1928, with Chairman Hooker and 
Commissioner Fletcher sitting, and 
taken under advisement. 

At the time of the hearing on De- 
cember 18, 1928, no further inventory 
and appraisal of the Company’s prop- 
erty was submitted. After the Com- 
mission’s opinion was rendered, as of 
March 1, 1927, supra, the Company 
employed accountants for the instal- 
lation of a system of accounting so 
as to remove the criticism directed 
against the Company in that case as 
to the condition and method of keep- 
ing its books and records. It appears 
now that the books and records of the 
Company are in good shape. At the 
time the accountants were employed 
the plant accounts were adjusted to 
agree with the valuation placed on 
the property by the Commission in the 
former case. These accounts have 
been kept up to date by proper ad- 
ditions and betterments and such re- 
tirements as have been made. 

In the present case, evidence was 
submitted on behalf of the Company 
by Mr. C. G. Van Emon, certified 
public accountant of Washington, 
District of Columbia, showing an 


analysis of the balance sheet, income 
and expense accounts, additions and 
retirements to plant, etc., up to July 
31, 1928. 

The town of Lexington also pre- 
sented an accounting report made by 
Mr. George R. Geddy, certified pub- 
lic accountant of Richmond, Virginia, 
showing comparative balance sheets, 
operating statements, analysis of ad- 
ditions and retirements from Decem- 
ber 31, 1926 to July 3, 1928, and an 
analysis of certain pay roll and other 
expense accounts. 

Due to the unavoidable delay in 
deciding this present case, the Com- 
mission deemed it wise to have before 
it information brought down to a 
later date than July 31, 1928. There- 
fore, the Company was requested to 
furnish an analysis of its operating 
revenues and expenses for the first six 
months of 1929, as compared with the 
same period for year 1928. By hav- 
ing this before us a forecast of opera- 
tions for the full year 1929 can be 
more accurately made. This infor- 
mation, as of June 30, 1929, was fur- 
nished the Commission by the ac- 
countants under date of July 17, 1929, 
and is hereby made a part of the 
record in this case. 


Valuation 


The fair value for rate-making pur- 
poses determined by the Commission 
in the former case was as of June 1, 
1926. Net additions and betterments 
since that date are shown to be as 
follows : 


June 1, 1926 to December 31, 1926 $3,132.15 
a i 1, 1927 to December 31, 





Peg es, SC Te Wt, TEM 9,630.30 
January 1, 1928 to December 31, 

BEE Wetdacsdesenbscdseeeateues 1,759.04 

SEE. «nddedicinadteeaaemeetn $14,521.49 
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It was brought out during the hear- 
ing that the additions for the year 
1927 contained an item of $2,500 
covering the purchase price of a piece 
of land containing about an acre and 
an eighth adjoining the property upon 
which the exchange is located. Wit- 
nesses of the Company acknowledged 
that the entire lot was not being used 
for telephone purposes. It appears 
that only about one-fourth of the lot 
is actually used by the Company for 
a pole yard, etc. Witnesses for the 
town of Lexington placed a value on 
the portion used at from $500 to $700, 
while the Company witnesses placed 
a value at one-half the entire lot, or 
$1,250. 

In view of the evidence and also 
from an inspection made by repre- 
sentatives of this Commission, the 
Commission is of the opinion that the 
fair value of the portion of this land 
used and useful for telephone pur- 
poses is $750. 

Included in the additions for 1928 
is an item of $269.20 charged to the 
land account. It appears that this 
was in connection with the portion of 
land not used and useful and should 
also be excluded for rate-making pur- 
poses. 

Excluding these items, the net ad- 
ditions for the period June 1, 1926, 
to December 31, 1928, amount to 
$12,502.29. 

Therefore, adding the net additions 
to physical property in the former 
case, deducting the same depreciation 
and a'lowing the same amounts for 
working capital and going value, the 
Commission is of the opinion that the 
present fair value of the property of 
the Lexington Telephone Company 
for rate-making purposes as of De- 
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cember 31, 1928, is approximately 
$97,000, and so finds. 


Revenue and Expenses 


Revenues of the Company have 
shown an increase every year since 
1926. Gross revenue for the year 
1928 amounted to $40,344.33. For 
the first six months of 1929 they were 
$20,907.92, as compared with the 
revenues for the first six months of 
1928 of $19,896.11, which shows a 
continued increase. On this basis it 
is estimated that the total revenues 
for the entire year 1929 will amount 
to about $42,500. 

Operating expenses have also 
shown an increase, with a very de- 
cided increase just after the Commis- 
sion’s decision in the former case. A 
detail of the expense accounts is as 
follows: 


Actual 
1928 
600 Repairs of wire plant ...... $2,941.70 
610 Repairs of equipment ...... 888. 
620 Station removals and changes 145.62 
630 Depreciation — plant and 
MEE da eikvosivcdieses 6,046.48 
640 Other maintenance expense . 1,224.98 
650 Operator’s wages ........ e» 8,651.15 
660 Other traffic expense ....... 849.76 
670 General office salaries ...... 6,311.01 
680 Other general expense ...... 5,706.92 
OE). Sik csetnccawd) $34,766.14 
ae al scans aes 1,777.65 
370 Uncollectible accounts ...... 147.00 
We k:dnbicsavesuaecsan $36,690.79 


Most of the increases are in gen- 
eral office salaries, attorney’s fees, ac- 
countant’s fees, clerical help, and 
operator’s wages. However, the in- 
crease in operator’s wages was in ac- 
cordance with views expressed by the 
Commission in the former case. The 
item for general office salaries was 
criticised considerably by the town of 
Lexington. The evidence shows that 
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the salaries of both the president and 
secretary-treasurer were increased so 
that they are now drawing a total of 
$7,600 from the Company. All of 
these salaries are not charged directly 
to the “General office salaries’ ac- 
count but are split arbitrarily and dis- 
tributed to the various accounts. As 
noted above, the amount charged to 
the “General office salaries” account 
for 1928 was $6,311.01, or 15.6 per 
cent of the gross revenues. 
Comparison with other companies 
were made by the witnesses of both 
the Company and the town of Lexing- 
ton, as to this account. Following 
such comparisons further, the Com- 
mission has made a study of the 
“General office salaries’ account of 
all the telephone companies reporting 
to it, in relation to gross revenues. 
This shows that for the year 1928 
the Lexington Telephone Company, 
out of about twenty companies, ranked 
as the fourth highest in its ratio of 
“General office salaries” to gross 
revenues. For the year 1927 it 
ranked third. Therefore, it appears 
to the Commission that the charges to 
this account of $6,311.01 are unrea- 
sonably high for this Company. In 
view of this, the Commission is of 
the opinion that the charges to this 
account should not exceed $5,000. 
[1] The Company has followed the 
practice of charging each year to ac- 
count No. 680—“Other general ex- 
penses,” the total of such unusual ex- 
penses as the accounting fees in con- 
nection with setting up its accounting 
system, the accounting and legal fees 
in connection with rate cases, etc. 
This is in accordance with the view 
of Mr. Van Emon, as expressed in 
his evidence during the hearing. This 
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Commission does not agree with this 
view, but has consistently held, in all 
other cases before it, that such items 
should be amortized over a period of 
years. This period has generally been 
five years and we think this to be 
proper in this case. 

It appears that for the year 1928 
the Company had charged to “Other 
general expense” the sum of $1,475.98 
representing work in connection with 
setting up its accounting system. In 
accordance with views expressed 
above this $1,475.98 should be de- 
ducted from account No. 680 and 
amortized over 5-year period. 

[2] As to the question of annual 
depreciation expense Mr. Van Emon 
testified for the Company that in his 
opinion the annual rate of deprecia- 
tion should be 6 per cent instead of 
the 5 per cent allowed by the Commis- 
sion to this Company in the 1927 Case 
(P.U.R.1927C, 730). Mr. Geddy, 
on the other hand, stated in his testi- 
mony that he saw no reason why this 
rate of depreciation should be in- 
creased at this time. The Commis- 
sion’s own analysis of the deprecia- 
tion account, etc., and the Company’s 
experience at the present time does 
not show sufficient reason why the 5 
per cent allowed in the former case 
should be increased to 6 per cent, as 
asked for by the Company. The ac- 
counts show that during 1928 the 
Company charged to depreciation the 
sum of $6,048.48. Our calculations 
show that this should have been 
$5,340.75, which is on the basis of 
5 per cent as allowed in the other case. 
The total book value on the Com- 
pany’s books as of December 31, 
1927, was $120,677.14. Of this total 
there was $13,862 representing land 
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and intangibles. Deducting this we 
have $106,815.14 as the total amount 
of depreciable property, against which 
the 5 per cent should be charged for 
depreciation expense in 1928. 

Making these adjustments we then 
have $33,198.07 as representing a 
_ reasonable and normal year with 1928 
as a basis. 

The total expenses for the first six 
months of 1929 as shown by the books 
were $21,349.81. Included in these 
expenses, however, are the following 
charges made in connection with the 
present rate case: 





RE MINS io cikssasccevancsanns $1,007.80 
Accounting expense ........seeees ,000.00 
Transerigt Of record ...<ccccccece 49.64 

WS ccestscsassarcansisonsens $2,057.44 


Eliminating these items of rate case 
expense and using the expenses for 
the first six months of 1929 in com- 
parison with similar period in 1928, 
and making similar adjustments in 
1929 estimate as made above for the 
1928 expenses, etc., we estimate that 
the reasonable and normal expenses 
for the entire year 1929 will be ap- 
proximately $34,880. Deducting this 
sum from the estimated revenue of 
$42,500 will give a net revenue of 
$7,620, or 7.86 per cent on the fair 
value. This, however, eliminates all 
tate case and accounting expenses. 

It appears that the expense in con- 
nection with setting up the accounting 
system amounted to $1,524.75 for the 
year 1927, and $1,475.98 for the year 
1928, making a total of $3,000.73. 


This will be allowed by the Commis- 
sion, but should be amortized over a 
period of five years, or at $600 per 
year. 

[3] As to the expense in preparing 
and presenting this present rate case, 
which amounted to $2,057.44, the 
Commission is of the opinion that, 
under the circumstances of this case 
and in view of the fact that the appli- 
cation for increased rates will be de- 
nied, only one-half of this amount 
should be charged against the rate- 
paying public. This amount amor- 
tized over a period of five years will 
be approximately $200 per year. 

[4] Making these allowances for 
amortization of the accounting and 
rate case expenses, the estimated ex- 
penses for the entire year 1929 will 
be approximately $35,680. This esti- 
mate compares very favorably with 
the Company’s forecast of $35,370.56 
for twelve months, under 5 per cent 
depreciation and anticipated econo- 
mies. 

Upon this basis the net revenues 
will be approximately $6,820, or 7.03 
per cent on the fair value of the 
property. 

Therefore, it appears that the Com- 
pany’s return under reasonable and 
normal operations will vary between 
7.03 per cent and 7.86 per cent. With 
these earnings, the Commission is of 
the opinion that increased rates are 
not necessary and that the petition of 
the Company should be denied. An 
order will be entered carrying out the 
views expressed herein. 
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the salaries of both the president and 
secretary-treasurer were increased so 
that they are now drawing a total of 
$7,600 from the Company. All of 
these salaries are not charged directly 
to the “General office salaries” ac- 
count but are split arbitrarily and dis- 
tributed to the various accounts. As 
noted above, the amount charged to 
the “General office salaries” account 
for 1928 was $6,311.01, or 15.6 per 
cent of the gross revenues. 
Comparison with other companies 
were made by the witnesses of both 
the Company and the town of Lexing- 
ton, as to this account. Following 
such comparisons further, the Com- 
mission has made a study of the 
“General office salaries” account of 
all the telephone companies reporting 
to it, in relation to gross revenues. 
This shows that for the year 1928 
the Lexington Telephone Company, 
out of about twenty companies, ranked 
as the fourth highest in its ratio of 
“General office salaries” to gross 
revenues. For the year 1927 it 
ranked third. Therefore, it appears 
to the Commission that the charges to 
this account of $6,311.01 are unrea- 
sonably high for this Company. In 
view of this, the Commission is of 
the opinion that the charges to this 
account should not exceed $5,000. 
[1] The Company has followed the 
practice of charging each year to ac- 
count No. 680—“Other general ex- 
penses,” the total of such unusual ex- 
penses as the accounting fees in con- 
nection with setting up its accounting 
system, the accounting and legal fees 
in connection with rate cases, etc. 
This is in accordance with the view 
of Mr. Van Emon, as expressed in 
his evidence during the hearing. This 
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Commission does not agree with this 
view, but has consistently held, in all 
other cases before it, that such items 
should be amortized over a period of 
years. This period has generally been 
five years and we think this to be 
proper in this case. 

It appears that for the year 1928 
the Company had charged to “Other 
general expense” the sum of $1,475.98 
representing work in connection with 
setting up its accounting system. In 
accordance with views expressed 
above this $1,475.98 should be de- 
ducted from account No. 680 and 
amortized over 5-year period. 

[2] As to the question of annual 
depreciation expense Mr. Van Emon 
testified for the Company that in his 
opinion the annual rate of deprecia- 
tion should be 6 per cent instead of 
the 5 per cent allowed by the Commis- 
sion to this Company in the 1927 Case 
(P.U.R.1927C, 730). Mr. Geddy, 
on the other hand, stated in his testi- 
mony that he saw no reason why this 
rate of depreciation should be in- 
creased at this time. The Commis- 
sion’s own analysis of the deprecia- 
tion account, etc., and the Company’s 
experience at the present time does 
not show sufficient reason why the 5 
per cent allowed in the former case 
should be increased to 6 per cent, as 
asked for by the Company. The ac- 
counts show that during 1928 the 
Company charged to depreciation the 
sum of $6,048.48. Our calculations 
show that this should have been 
$5,340.75, which is on the basis of 
5 per cent as allowed in the other case. 
The total book value on the Com- 
pany’s books as of December 31, 
1927, was $120,677.14. Of this total 
there was $13,862 representing land 
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and intangibles. Deducting this we 
have $106,815.14 as the total amount 
of depreciable property, against which 
the 5 per cent should be charged for 
depreciation expense in 1928. 

Making these adjustments we then 
have $33,198.07 as representing a 
_ reasonable and normal year with 1928 
as a basis. 

The total expenses for the first six 
months of 1929 as shown by the books 
were $21,349.81. Included in these 
expenses, however, are the following 
charges made in connection with the 
present rate case: 
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Eliminating these items of rate case 
expense and using the expenses for 
the first six months of 1929 in com- 
parison with similar period in 1928, 
and making similar adjustments in 
1929 estimate as made above for the 
1928 expenses, etc., we estimate that 
the reasonable and normal expenses 
for the entire year 1929 will be ap- 
proximately $34,880. Deducting this 
sum from the estimated revenue of 
$42,500 will give a net revenue of 
$7,620, or 7.86 per cent on the fair 
value. This, however, eliminates all 
rate case and accounting expenses. 

It appears that the expense in con- 
nection with setting up the accounting 
system amounted to $1,524.75 for the 
year 1927, and $1,475.98 for the year 
1928, making a total of $3,000.73. 


This will be allowed by the Commis- 
sion, but should be amortized over a 
period of five years, or at $600 per 
year. 

[3] As to the expense in preparing 
and presenting this present rate case, 
which amounted to $2,057.44, the 
Commission is of the opinion that, 
under the circumstances of this case 
and in view of the fact that the appli- 
cation for increased rates will be de- 
nied, only one-half of this amount 
should be charged against the rate- 
paying public. This amount amor- 
tized over a period of five years will 
be approximately $200 per year. 

[4] Making these allowances for 
amortization of the accounting and 
rate case expenses, the estimated ex- 
penses for the entire year 1929 will 
be approximately $35,680. This esti- 
mate compares very favorably with 
the Company’s forecast of $35,370.56 
for twelve months, under 5 per cent 
depreciation and anticipated econo- 
mies. 

Upon this basis the net revenues 
will be approximately $6,820, or 7.03 
per cent on the fair value of the 
property. 

Therefore, it appears that the Com- 
pany’s return under reasonable and 
normal operations will vary between 
7.03 per cent and 7.86 per cent. With 
these earnings, the Commission is of 
the opinion that increased rates are 
not necessary and that the petition of 
the Company should be denied. An 
order will be entered carrying out the 
views expressed herein. 
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Re Home Gas & Electric Company 


[Application No. 1232, Decision No. 2241.] 


Certificates — Conditions — Construction prior to the exercise of right. 
1. The Commission may not authorize the exercise, by an applicant for a 
certificate of convenience and necessity, of a right granted by its franchise 
to construct and operate a generating plant where the applicant signifies 
no present desire or intention to construct such a plant, as actual construc- 
tion is a condition precedent to the grant of such authority, p. 57. 


Franchises — Proper taxation — Electricity. 
2. Payment by a utility to a city in return for franchise authority to operate 
therein is warranted only where the money paid is to meet some expense 
which the city has in connection with the passage of the franchise and the 
operation of the utility; but it is not warranted where it is merely a sort 
of consideration for granting the franchise, p. 57. 


Franchises — Gross receipts — Electricity. 
3. While the Commission would not approve the requirement of a gross 
receipts percentage to be paid to a city as a franchise tax in the absence 
of a showing justifying the same, it did not feel warranted without protest 
on the part of any of the customers of the utility in taking any action with 
respect to such payment, p. 58. 





Discrimination — Free service — Franchise tax. 
Statement that there is no difference in principle between giving free 
service to a city and the payment of money to a city merely as a consid- 


eration for granting a franchise, p. 57. 
PPLICATION of a gas and electric company for a certificate 
of convenience and necessity; granted. 
APPEARANCE: Walter E. Bliss, On March 4, 1924, the city council 
Greeley, Colorado, attorney for appli- of the city of Greeley passed an ordi- 





[May 24, 1929.] 
* 
cant. 


Statement. 

By the Commission: This is an 
application by the Home Gas & Elec- 
tric Company, for a certificate of pub- 
lic convenience and necessity, author- 
izing exercise by the applicant of the 
franchise rights granted to it by the 
city council of the city of Greeley, 
Colorado. 
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nance granting to the applicant, its 
successors, and assigns, “the right, 
privilege, and authority to erect, con- 
struct, maintain, and operate a sub- 
station or substations, an electric light 
and power plant, and a distribution 
system for the transmission, distribu- 
tion, and sale of electrical energy 
within the corporate limits of the city 
of Greeley, and any additions thereto, 
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Weld county, Colorado, and repeal- 
ing all ordinances or parts of ordi- 
nances in conflict herewith.” 

The applicant first sought authority 
from this Commission to exercise the 
said franchise rights by filing its ap- 
plication herein on November 27, 
1928. The evidence showed, how- 
ever, that the failure of the applicant 
to seek authority sooner was not due 
to any contemptuous disregard of the 
jurisdiction of the Commission, but 
was due to its lack of knowledge that 
the law compelled it to secure such 
authority. It appeared also that as 
soon as it learned of the necessity of 
securing a certificate from this Com- 
mission, it immediately filed its appli- 
cation. 

[1] The applicant is, and has been 
ever since prior to the granting of the 
franchise in question, engaged merely 
in the distribution of electrical energy. 
It does not at this time desire or in- 
tend to construct a plant for the gen- 
eration thereof. Since the showing 
that public convenience and necessity 
require the construction of a generat- 
ing plant as a condition precedent to 
the making of an order authorizing 
such construction, the Commission 
cannot at this time authorize the ex- 
ercise by the applicant of the right 
granted by the franchise to construct 
and operate a plant. 

The capital to be invested by the 
applicant is $478,464.74. 

No other utility is engaged in ei- 
ther the generation or distribution of 
electrical energy in the city of Greeley 
or surrounding territory. 

[2] The first paragraph of Article 
V of the ordinance granting the fran- 
chise reads as follows: 

“The company shall pay to the city 
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1 per cent of its gross earnings within 
the city of Greeley, including in the 
computation of such gross earnings 
all amounts paid by the city to the 
company for electricity or electrical 
energy, but in no event shall said pay- 
ment be less than $600 per annum, 
which amount per annum the com- 
pany agrees to pay as the minimum.” 

If the amount of money required to 
be paid to the city by the utility is 
only enough to compensate the city 
for the expense it incurs in connection 
with the franchise, such as a study 
and investigation preceding the grant- 
ing thereof, and the occupancy of the 
streets with the wires and poles of 
the company, the payment is war- 
ranted. However, if the money paid 
to the city is not to meet any expense 
which the city has in connection with 
the passage of the franchise and the 
operation of the utility, but merely as 
a sort of consideration for granting 
the franchise, then we believe the pay- 
ment is not warranted. 

There are numerous cases holding 
that it is improper for a municipality 
to receive free service from a public 
utility. The reason for that position 
is that the utility collects enough 
from its customers to pay for the cost 
of free service to the city, resulting 
in the customers of the utility being 
compelled to contribute money which 
should be raised from the taxpayers 
generally. 

We see no difference in the princi- 
ple between giving free service to a 
city and the payment of money to a 
city merely as a consideration for 
granting a franchise, because in the 
latter case the city obtains money to 
defray the municipal expenses which 
should come from all the taxpayers 
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and not merely those who are custom- 
ers of the utility. A municipality has 
been given by the legislature certain 
powers respecting public utilities, in- 
cluding the power to grant franchise 
rights in the streets. These powers 
are to be exercised for the benefit of 
the citizens, the municipality acting 
as a sort of trustee. Since the cus- 
tomers of the utility in the end pay 
whatever consideration the city re- 
ceives for issuing the franchise, the 
effect of the requirement of the pay- 
ment of the consideration is to force 
the customers of the utility to pay the 
taxpayers in general for the privilege 
of securing service of the utility. We 


cannot see any justification for the 


requirement of such a payment. 

A general statement of the situa- 
tion is found in Vol. I, Guiding Prin- 
ciples of Public Service Regulation, 
by H. C. Spurr, p. 3. 

“Another objection to these local 
franchise contracts was the discrimi- 
natory provisions which almost al- 
ways existed against the ratepayers of 
the utility in favor of taxpayers who 
were not users of the utility service. 
The municipalities, for example, in- 
variably provided for free service for 
themselves. This was a species of 
special taxation which discriminated 
against a particular group of taxpay- 
ers. Another type of discrimination 
much in favor during the days of 
home rule consisted of the putting of 
certain burdens upon the ‘company’ 
as a condition of granting the local 
franchise. These obligations were 
probably imposed upon the theory 
that it was the corporation which 
would have to bear them. The 
patrons of the company no doubt 
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joined in the view that the harder the 
bargain for the company, the greater 
the benefit to its consumers, overlook- 
ing the fact that it is the consumers— 
not the company—who have to pay. 
If the companies were to render serv- 
ice under the conditions imposed, 
these demands of the home authori- 
ties, whether in the form of taxation 
or special services required by the 
companies, really amounted to a dis- 
crimination against the consumers of 
the particular utility service in favor 
of nonconsumers.” 

[3] However, we note from said 
article that this payment to the city 
is intended to be in lieu of pole and 
wire license fees which might lawful- 
ly be required by the city to be paid 
by the applicant. Therefore, while 
the Commission cannot properly put 
its stamp of approval upon the re- 
quirement of the payment of a fixed 
sum or percentage of the gross earn- 
ings to the city in view of the absence 
of any showing justifying the same, 
we do not feel warranted at this time 
without any protest on the part of any 
of the customers of the applicant in 
taking any action with respect to the 
said payment. 

After a careful consideration of the 
evidence, the Commission is of the 
opinion and so finds that the public 
convenience and necessity requires the 
exercise by the applicant of those 
rights and privileges granted by said 
ordinance authorizing the construc- 
tion and operation in the city of 
Greeley, Colorado, of a substation or 
substations, and a distribution system 
for the transmission, distribution, and 
sale of electrical energy in said city 
and any additions thereto. 
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Re New England Telephone & 
Telegraph Company 


[D-1208, Order No. 2073.] 


Rates — Filing of schedules — Bond to secure possible refund. 
1. A telephone company was permitted to put into effect a schedule of 
rates upon the filing of a bond as surety, conditioned to refund to sub- 
scribers certain sums as might be collected in excess of rates finally estab- 
lished, where it was not practicable for the Commission to complete its 
investigation into the reasonableness of the rates filed within the time 
allowed, p. 60. 

Apportionment — Telephone equipment — Private branch exchange. 
2. Telephone equipment is so interrelated in its very nature and its use 
that segregation on the basis of cost of operation of the various classes 
of property used by the telephone company, with the exception of private 
branch exchanges, was held to be impracticable, p. 63. 

Rates — Telephones — Private branch exchange — Cost of service. 


3. Rates for private branch exchanges were based upon the cost of service 
in view of the fact that they constituted the only general class of telephone 
property susceptible to segregation on the basis of cost to render service, 


p. 63. 
Discrimination — Telephones — Hotel branch exchanges. 
4. There is no valid rate distinction between a hotel as a user of private 
branch exchange service and any other subscriber for such service, p. 64. 
Rates — Telephones — Rural mileage rates. 


5. Long rural telephone lines requiring an excess mileage rate constitute 
a type of service for which rates cannot be based upon segregated cost of 
operation, in view of the fact that if such test were applied some sections 
would be without service, p. 64. 


[March 13, 1929.] 


NVESTIGATION by the Commission into proposed telephone 
rates; rates revised. 
* 

APPEARANCES: George R. Grant, Wonalancet Company, Nashua 
for the New England Telephone & Gummed & Coated Paper Company, 
Telegraph Company; Thorp & Jerry J. Haggerty, for the Nashua 
Branch, for the New Hampshire Chamber of Commerce; Arthur Ol- 
Hotel Association; J. F. McElwain son, for the County of Cheshire; 
Company, Nashua Manufacturing Foster & Lake, for the New Hamp- 
Company, Asbestos Wood & Shingle shire State Grange and the New 
Company, Second National Bank, Hampshire Farm Bureau Federation; 
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Ray P. Hanscomb, for the Hotel 
Rockingham of Portsmouth; Philip 
E. Stevens, for the Maine Manufac- 
turing Company of New Hampshire; 
Alvin J. Lucier, for the city of 
Nashua; DeWitt C. Howe, for the 
Amoskeag Manufacturing Company ; 
Albert H. White, for the International 
Shoe Company. 


Brown, Commissioner: The New 
England Telephone & Telegraph 
Company, hereinafter referred to as 
the Telephone Company, on June 1, 
1928, filed with the Public Service 
Commission a revision of § 3 of its 
schedule of rates, N. H. P. S. C. No. 
66, which it proposed to put into ef- 
fect July 1, 1928. 

The Commission, by an order en- 
tered on the 5th day of June, 1928, 
directed the Telephone Company to 
file in all its exchanges in New Hamp- 
shire, copies of its proposed § 3, in 
order that the public might become 
acquainted with the contemplated 
changes, and further required the 
Telephone Company to publish said 
order at least twice in each of the 
daily newspapers in the state within 
the territory served, the last publica- 
tion to be not later than June 23, 1928, 
which order was complied with. 

[1] As there were numerous mat- 
ters before the Commission demand- 
ing attention, it was not practicable 
to complete an investigation into the 
reasonableness of these rates until a 
later time. It was, therefore, deter- 
mined by the Commission that the 
proposed revision of § 3 should be- 
come effective July 1, 1928, upon the 
filing of a bond by the Telephone 
Company, running to the members 
of the Commission, as trustees, in the 


principal sum of $35,000, with surety 
company as surety, conditioned to re- 
fund to the subscribers such sums as 
might be collected from them by 
virtue of said rates, in excess of the 
rates which might ultimately become 
lawful upon the final disposition of 
the case. Such a bond was filed and 
the rates in questions were made ef- 
fective July 1, 1928. 

The Telephone Company presented 
its direct case on November 14 and 
15, 1928, without interruption for 
cross-examination. On December 3rd 
and 4th, counsel cross-examined on 
behalf of the New Hampshire Hotel 
Association. Counsel did likewise, 
representing rural line and service line 
subscribers, and witnesses were also 
presented who objected to payment 
of increased mileage charges. Certain 
evidence in rebuttal was presented by 
the Telephone Company. Further 
statements came from large business 
interests in Manchester and Nashua, 
concerning private branch exchange 
rates. The hearing was then ad- 
journed to December 24th for argu- 
ment, at which time counsel for the 
New Hampshire Hotel Association, 
as well as the Telephone Company, 
argued in behalf of their respective 
clients. No other oral argument was 
given at this time, however, counsel 
for the rural subscribers presented a 
written argument embracing the 
claims of those whom he represented. 
Memoranda of their respective argu- 
ments before the Commission have 
been filed by counsel for the New 
Hampshire Hotel Association and the 
Telephone Company. 

The memorandum of the Telephone 
Company included an analysis of the 
evidence, and references to many deci- 








RE NEW ENGLAND TELEPH. & TELEG. CO. 


sions of courts and Commissions are 
cited in support of its position. It 
gave a resume of the testimony of its 
engineering, accounting, and commer- 
cial witnesses, with reference to ex- 
hibits which they had presented, nine- 
teen in number, and by applying the 
law as set forth in the cases to which 
it referred, it concluded that the rates 
at issue are as low as they should be, 
having in mind the rights of the own- 
ers of the property and the value of 
the service to the subscribers. 

The Hotel Association presented no 
witnesses on material issues involved 
in the case, and its argument was, 
therefore, limited to conclusions from 
cross-examination, together with sug- 
gestions with relation to, and criti- 
cisms of, the Telephone Company’s 
methods. 

Reference should be made at this 
point to an order of the Commission, 
issued on March 25, 1926, in case 
“D—964, Re New England Teleph. 
& Telég. Co. X N. H. P. S.C. R. 
305, 309, P.U.R.1926E, 186, 190. In- 
vestigation of the Lawfulness and 
Reasonableness of a Proposed In- 
crease in Exchange and Toll Rates.” 
That order was the result of a care- 
ful analysis of all phases of an in- 
vestigation conducted in 1925 and 
1926, after twenty-five days of hear- 
ing, during which the interested par- 
ties presented nearly two hundred ex- 
hibits by trained and competent wit- 
nesses. In its order in this earlier 
case, the Commission stated: 

“Like all rate cases, this case must 
be decided upon the law and the evi- 
dence disclosed by the record. The 
Commission’s findings must be based 
upon facts and not sentiment. In 
reaching its conclusions, it must be 
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guided by the law as laid down by the 
courts, and not by theories, which are 
in conflict with court decisions, how- 
ever persuasive and convincing they 
may be. The Commission has no 
power to change the law or the facts. 
it must be diligent to ascertain the 
facts, which requires a painstaking, 
careful consideration of all the evi- 
dence before it, but, after the facts 
have been determined the legal prin- 
ciples applicable to the decision of rate 
cases, which have become pretty well 
established, must be followed.” 

The above statement is equally ap- 
plicable in the case at hand. 

In its report and order of March 
25, 1926, supra, the Commission 
dealt with the history and activities of 
the Telephone Company and its re- 
lations with the American Telephone 
& Telegraph Company and the West- 
ern Electric Company. References 
to these matters and the citations of 
law contained in the order need not 
be repeated here. 

The present proceeding is, in effect, 
a continuation of the former investi- 
gation, since it deals with a section 
of the Telephone Company’s rate 
schedule previously considered and 
disapproved by the Commission, but 
on the ground that the Telephone 
Company by its own estimates did not 
need at that time, the added revenue 
which the rates in question would pro- 
duce. On the evidence, the rate sched- 
ule as approved in 1926, has producd 
less revenue than the Telephone Com- 
pany contemplated therefrom. 


Issue. 


The issue which the Commission 
is called upon to decide now is wheth- 
er or not the rates and charges set 
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forth in revised § 3 of the Telephone 
Company’s tariff N. H. P. S. C. No. 
66, are just, fair, and reasonable. The 
determination of this issue involves 
a consideration of the present fair 
value of all the Telephone Company’s 
property in New Hampshire as a go- 
ing concern, the return on that prop- 
erty under present rates and the fair- 
ness of the rates from the standpoint 
of relative value of service, and the 
rate schedule as a whole. 


Rate Base. 


Mr. Manson, Chief Engineer for 
the Telephone Company, testified at 
length as to the value of its property 
in New Hampshire. Having previ- 
ously ascertained the value of the 
property to have been $12,500,000 as 
of April 1, 1925, he made a valuation 
for the purposes of the present case 
as of July 1, 1928. Explaining how 
he arrived at his conclusion he stated 
that in his opinion the fair value as 
of the later date was $14,000,000. 
The Commission found in the former 
case that the fair value of the plant 
and property of the Telephone Com- 
pany in New Hampshire, as of April 
1, 1925, was $10,500,000 and arrived 
at this conclusion after a considera- 
tion of all the elements of value, in- 
cluding original cost, reproduction 
cost new less depreciation, working 
capital, and cost of establishing the 
business. Considering the same ele- 
ments as of July 1, 1928, we find the 
fair value to be $13,000,000. 

It is well settled that public service 
corporations are entitled to earn not 
less than a fair return upon the fair 
value of their properties devoted to 
the public service. This is established 
by a long line of decisions by both 
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courts and Commissions, and is too 
well understood to require authorities. 

The accounting testimony of Mr. 
Moore, the general auditor of the 
Telephone Company, which stands 
undisputed, shows that in 1926 the net 
earnings of the Telephone Company 
in the state produced a return, on the 
average total plant, general equipment 
and working capital, of 6.260 per cent, 
which in 1927, by reason of an in- 
creased amount of plant, became 5.75 
per cent, and in 1928 was reduced to 
5.147 per cent. The increased reve- 
nue under the new rates was con- 
sidered for the last six months of the 
year 1928. Mr. Heath, the general 
commercial engineer of the Telephone 
Company, stated that this increase 
would amount to $67,000 per year. 

The general auditor, aforesaid, 
pointed out that these figures of re- 
turn are on cost of property only and 
not value, and include nothing for cost 
of establishing the business or going 
value. Under the facts in this in- 
stance, the Telephone Company is un- 
doubtedly entitled to earn, upon these 
elements, as well as upon the value of 
physical plant. 

In view of our conclusion in our 
order of March 25, 1926, X N. H. P. 
S. C. R. 305, P.U.R.1926E, 186, that 
the Company was then entitled to a 
return of 8 per cent, which conclusion 
we see no reason to depart from at 
the present time, it is apparent that 
under the rates as they existed prior 
to July 1, 1928, the Telephone Com- 
pany was earning considerably less 
than a fair return, and that the return 
under present rates remains less than 
fair. It follows, therefore, that the 
rates in § 3 should be approved, unless 
unfair or illegal for some reason other 
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than the return to the Telephone Com- 
pany. 
Private Branch Exchange Rates. 


[2, 3] Some opposition to the pri- 
vate branch exchange rates, as set 
forth in revised § 3, developed at the 
hearing on the part of the New 
Hampshire Hotel Association and cer- 
tain large manufacturing and business 
enterprises of the state. Represen- 
tatives of these protestants argued that 
the rates for this service should be 
based upon cost and that the percent- 
ages of increase are of themselves evi- 
dence that the present rates for pri- 
vate branch exchange systems are ex- 
cessive. Telephone equipment is so 
interrelated in its very nature and its 
use, that segregation on the basis of 
cost of operation of the various classes 
of property used by the Telephone 
Company in the public service ap- 
pears impracticable. Having deter- 
mined in any given case the question 
of return as affected by revenues, ex- 
penses, and valuation of property, the 
fairness of rates for individual classes 
of service must be judged by compari- 
son with rates for other classes of 
service enumerated in the same rate 
schedule, and the value of the service 
to the subscribers, with such regard to 
costs of rendering such classes of serv- 
ice as is possible. 

With respect to private branch ex- 
change switchboards, it is practicable 
to compare the rates therefor with the 
cost of the service. These switch- 
boards are pieces of equipment in- 
stalled largely for the subscribers’ 
benefit, between the Telephone Com- 
pany’s central office and the subscrib- 
ers’ telephone stations, and are op- 
erated by the individual subscriber 
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and for the individual subscriber. 
For this equipment, the installation 
costs, the annual charges, and the 
revenues therefrom may be deter- 
mined. In case of a central office 
switchboard, however, it appears not 
now possible to segregate the costs 
and revenues for any individual class 
of service. That is also true of other 
types of telephone plant. After care- 
ful investigation into this question, we 
are of the opinion that private branch 
exchange switchboards constitute the 
only general class of telephone prop- 
erty thus susceptible to segregation on 
the basis of cost to render service. 

It appears from the testimony of 
Mr. Manson, that under the rates at 
issue, the cost to the Telephone Com- 
pany of furnishing these boards in 
New Hampshire is $4,081 per year 
in excess of the revenue therefrom, 
and that prior to the increase in the 
rates therefor, that deficiency was 
$18,304 per year, figuring in both in- 
stances the cost of money at 6 per 
cent. The unfairness of the former 
switchboard rates is apparent and al- 
though we are not prepared at this 
time to approve entirely the present 
switchboard rates, we believe that cer- 
tain increases are justified. 

Testimony relative to percentages 
of increases to show that they are 
either fair on one hand or unreason- 
able on the other, is not convincing. 
One must know whether former rates 
for any class of service were fair and 
reasonable in order to determine 
whether such percentages are proper. 
The private branch exchange switch- 
board rates in New Hampshire, which 
were in effect just prior to July 1, 
1928, had been the lawful rates for 
this class of service for many years. 
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It is not necessary to discuss the eco- 
nomic changes which have affected 
prices during that period, for every- 
one knows that there have occurred 
many such changes. 

It is clear that if the Telephone 
Company needs added revenue, it 
should seek it by a change in rates of 
such long standing, especially when 
it is shown that they have not pro- 
duced their fair share of the com- 
pany’s revenues in the past. 

From the standpoint of value of the 
private branch exchange system, it is 
our view that such a system is of ad- 
vantage for the following reasons: it 
results in expediting the service; it 
produces various economies in the 
conduct of business by reason of the 
convenience of ready intercommuni- 
cation which it affords; it results in 
service at a lower cost than would re- 
sult for a similar amount of service 
over individual lines. 

[4] The Hotel Association proved 
no distinction between a hotel as a 
user of private branch exchange serv- 
ice and any other such subscriber, and 
we see none. 


Rural Line Mileage. 


[5] Opposition appeared at the 
hearing with relation to the increases 
in rural line mileage charges. While 
it is true that mileage charges are not 
applied within 6 miles from the cen- 
tral office, yet in the case of the ex- 
tremely long rural lines where mileage 
is applied, these increased charges now 
in effect appear to us to be somewhat 
high. This cannot be said to be true 


of course, upon the basis of cost. 
From such studies as the Commission 
has made from time to time in the 
exercise of its regulatory duties over 
telephone companies, we are satisfied 
that many of these lines are operated 
at a loss when such operation is con- 
sidered by itself and not as part of a 
system operation. This appears as a 
strong reason against the theory of 
making telephone rates for various 
classes of service upon the basis of 
segregated costs of operation. If the 
cost basis should prevail as the sole 
test, it is not unlikely that some rural 
sections now served would be with- 
out service, and the Commission 
would be without authority in the 
premises. 

As to the other rates in revised § 
3, Mr. Heath for the Telephone Com- 
pany explained in detail the applica- 
tion of all said rates, and the reason 
for the changes which they involve. 
After examination and consideration, 
we find no cause to disallow them. 

For reasons above stated, we find 
that the schedule of rates filed with 
the New Hampshire Public Service 
Commission by the Telephone Com- 
pany, known as Revision of § 3, 
Entire, of N. H. P. S. C. No. 66, 
excepting the rates therein contained 
relating to rural line mileage, and 
with certain modification in the rates 
for cord type private branch switch- 
boards, should be allowed. 

An order will issue accordingly. 


Storrs and Morse, Commissioners, 
concurred. 
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HE trend in modern power 

plant practice involving high 
pressures and high tempera- 
tures, presents new problems 
in steam turbine design. Aillis- 
Chalmers engineers have pio- 
neered in research in high pres- 
sures and high temperatures in 
their effect on materials. 
Notable installations involving 
steam pressures up to 600 Ibs. 
and temperatures up to 725° F., 
including units of large capaci- 
ties such as the 50,000 k. w. unit 
shown here, are evidence of 
Allis-Chalmers engineering 
progress. Larger units for these 
operating conditions are under 
construction. 


Allis-Chalmers is prepared to 
build turbines for high pres- 
sures and temperatures, limited 
only by the suitability of present available 
materials. This organization builds turbo- 
generator units for industrial and auxiliary 
service as well as high efficiency units for 
central station operation, which include 
straight condensing, non-condensing, con- 





densing or non-condensing bleeder, and con- 
densing mixed pressure types. 


Allis-Chalmers engineering experience is at 
your service in steam turbine and condenser 
prob’ :ms of power plant design. 


LLIS-CHALMERS MANUFACTURING 
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an experiment. Constantly increasing 
sales and repeat orders is our best argu- 
ment. 

EVERSTICKS are made of certified 
Malleable iron —eliminates the rust 
hazard. 

EVERSTICKS cost no more than an- 
chors of similar type made of sheet 
steel. 





Write for bulletins 





The Everstick Anchor Co. 
Ist, 2nd and Madison Streets 
ST. LOUIS, MISSOURI, U. S. A. 




















PIPE 
STOPPERS 


ALL TYPES 


Pipe Line Supplies 


SAFETY GAS MAIN STOPPER CO. 


523 Atlantic Avenue 
Brooklyn, N. Y. 
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DUNCAN 


Watthour Meters and 
Transformers 





Write Se bulletins 


Duncan Electric Mfg. Co. 


Lafayette, Ind. 





“Variable Load Brakes” 
on zfs, eng vie seins tnt 


Westinghouse Tractic: Tracti Brake Co. 
Wilmerding, P Pa. 








SPECIALIZATION 
In the Bus Tire Field 


and the policy of never tampering with 
quality are responsible for General’s po- 
sition in the high regard of bus tire 
buyers the country over. 


ike 
GENERAL 


TIRE 
Bailt in Akron, Ohio 
GENERAL TIRE & RUBBER CO. 


NAUGLE POLES 
Western and Northern Cedar 
Butt-treated or Plain 


NAUGLE POLE & TIE CO. 
59 East Madison Street Chicago, Iil. 











Manufacturers of 
HELL BUCKET: 


CLAM Ss 
STA NDARD BUILDINGS 
TRA Ne ON TOWERS 
EL FORMS FOR CONCRETING 
—— Lay ma 
EEL GRATIN 
BLAW-KNOX COMPANY 
Parmer’s Bank Bidg Pittsburgh, Pa. 








Power Plant Piping 


turers and Contractors 


Pittsburgh Piping & Equipment Co. 
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Earll Catchers and Retrievers 





ETRIEVERS and Catchers which re- 

tain their efficiency and operate as ef- 
fectively when ten or fifteen years old as 
when new are the ones you want. L 
Catchers and Retrievers do this and the 
are easiest to operate and maintain. As 
the users—there are many of them. 


Cc. I. EARLL, YORK, PA. 
CANADIAN AGENTS 
Railway & Power Engineering Corp., Ltd., Toronto, Ont. 


IN ALL OTHER FOREIGN COUNTRIES 
International General Electric Co., Schenectady, New York 











ELLIOTT 
POWER 
EQUIPMENT 


I ncludes steam 
turbines and en- 
gines, generators, 
motors and electri- 
cal machinery, con- 
densers, air ejectors, 
deaerators, feed 
water heaters, and 


iE accessory equipment 


ELLIOTT COMPANY 


PITTSBURGH. PA 


general Sales O JEANNETTE. PA 
~ District Office prit [ 





ROBERTSON 
SKYLIGHTS 


Cross-section 
showing con- 
struction of 


Skylight 


Greater Strength Greater Economy 
igaaoes i 
for Sub-Stations 
H. H. ROBERTSON CO. 
Grant Building 
Pittsburgh, Penna. 
Branches in All Principal Cities 











Cast Iron Pipe and 
Fittings for all purposes 








High and low 
Pressure Pipe 
for Gas 


Service 


WRITE FOR OUR SPECIFICA- 
TIONS OF DELAVAUD CEN. 
TRIFUGAL OR PIPE CAST 
VERTICALLY IN DRY SAND 
MOULDS 


United States Pipe 
and Foundry Co., Burlington, New Jersey 
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Semi-Trailers 
4-Wheel Trailers 
Adjustable Pole 

Trailers 

Heavy Duty 

Carryalis 


Get This Table of Truck Costs—Free 


The Fruehauf Trailer Company is anxious to cooperate with 
you in improving your haulage system and in cutting its cost. 
We have prepared a table of average truck operating® costs 
which you can use to measure the. efficiency of your own 
trucks. We will be glad to send you a copy free and we know 
you will find it very useful. Just write us a note and we will 
forward your copy immediately. 


FRUEHAUF TRAILER COMPANY 


10950 HARPER AVE. DETROIT, MICHIGAN 


of Trailers 














| DISTRIBUTION 
| STREET LIGHTING 
i) TRUSTWORTH 
| TRANSFORMER 
PROMPT SERVICE 
KUHLMAN ELECTRIC CO. | 


‘YY CITY, MICH. 
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More than 340,000 People jm 
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O*% January 2, 1930, more than 340,000 investors, located 
in every state in the Union, received checks representing 
the 207th dividend paid by Cities Service Company on its 
Common stock. 
Total dividends paid in cash and securities on Cities Service Com- 
mon stock now exceed $117,000,000. 
Between December 15, 1928 and December 15, 1929 the num- 
ber of Cities Service Commas stockholders more than tripled, 
increasing from 100,018 to 341,497. Of the 241,479 new stock- 
holders, 93 ,263 were added in two months, between October | 
15 and December 15, 1929. 
More thak 600,000 people now own securities of Cities Service Com- 
pany or its subsidiaries. 
Earnings of Cities Service Company for the year ended No- 
vember 30, 1929 were the largest in its history. These record 
net earnings; totaling $41,650,000 represent an increase of 
more than $8,000,000 over the previous year. 
When you own Cities Service Common 
stock you participate in the growth of 
one of the largest business enterprises in 
America—you share in its success and 
100 Investments in One its earnings. If you had invested $1,000 
Aa i — in 7 ote ia Cities Service por gen -¥ . 
ne : anuary 1st, 1911, and held all stoc 
Son! x bask. Your dividends dividends, you would have, today, 
Service subsidiaries spread over || HOldings worth $34,575. 
25 he be ay wy At its present price and dividend rate, your 
sities ... in electric light and investment in Cities Service Common stock 
ufactured and natu- | yields over 644% yearly in stock and cash, 
payable monthly. 


HENRY L. DOHERTY & COMPANY 
60 Wall Street D New York City 


Branches in principal cities 
CLIP AND MAIL THE COUPON 
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HENRY L. DOHERTY & Co. 
60 Wall Street, N. Y. C. 
Please send me full information 
sbout the —— Cities Ser- 
vice or, zation tts - 
im 


3 


or 
Ho” ¢ 
i —— Fs 
~~. 











(401 C-129) 
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$63,700, 000 for Progress 
During 1930 


Subsidiary and affiliated 
public utility companies of 


Standard Gas and Electric Company 


plan the investment of more. than $63,- 
700,000 during 1930 in new construction 
to provide additional capacity and facili- 
ties to supply the constantly increasing 
demands for ‘service in the territories * 
served by this aation-wide system — defi- 
nite reflection of the encouraging outlook 
for further industrial development and 
civic progress during the coming year. 





The Standard Gas and Electric System includes : 


Standard Power and Northern States Power Company 
The California Oregon Power Oklahoma Gas and Electric Company 
Duquesne Tigh Coons Company (Pittsburgh) é : y 


Equitable Gas Company (Pittsburgh) 
Somer West Virginia Gas Company San Diego Cons. Gas Blectric 
Gas and Electric Company Oil and Refining 
Markt Se omeey J son thesdeieel > ; Wisconsin Publi rete tes 
Mountain States Power ic ice i 
Wisconsin Valley Electric Company 



































